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Court of Appeals of the District of Columbia 


Xo. 4792. 

CiiAUNCKY IIackktt, Appellant, 


vs. 

William Frye White, Receiver. 


a 


Supreme Court of the District of Columbia. 
Equity. No. 46140. 

William Frye White, Receiver, Plaintitf, 


vs. 

Chauncey IIackett, Defeiulaiit. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme (.^ourt of the Dis- 
li’ict of (\)luml)ia, at the (hty of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill for Accounting. 

Filed Septemlier 29, 1926. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

Equity. No. 46140. 

William Frye White, Receiver, Plaintiff, 


vs. 

Chauncey IIackett, Defendant. 

To the Supreme Court of the District of Columbia, holding 
equity court: 

The plaintiff, William Frye White, receiver, respectfully 
states as follows: 


l-4792a 
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1. He is a citizen of tlie United States and a resident 
of the City of Boston, State of ^lassacliusetts, and files 
this petition as receiver in Equity Cause No. 24,167, in the 
Sui)reme Court of the District of Columbia, entitled Thomas 
E. Sta^^ vs, Samuel P. Cowardin, Sidney P. Clay and 
James F. Bradley, pursuant to an order of Court passed in 
said cause on the 2t)th day of September, 1926. 

2. Defendant Chauncev Hackett is a citizen of the United 
States and a resident of the District of Columbia, and is 
sued in his own ri^lit as liereinafter more fully set forth. 

M. On the 27th day of June, 1907, plaintitY was appointed 
receiver in said Ecpiity Cause No. 24,167, in the Supreme 
Court of the District of Columbia, and thereafter qualified 
as such receiver as recpiired by the order of his ap- 
2 ^ pointment. 

4. Amon^ the assets of said receivership was a cer¬ 
tain claim airainst the (Jovernment of the United States, 
for the sum of Fortv-three thousand five hundred and ten 
($42,510.00) Dollars. Said claim was filed and prosecuted 
in the United States Court ot* Claims by the law firm of 
Cotton & White, of which the j)laintitT was a member. Dur- 
in*^ the ])endency of said action the said firm was dissolved, 
your plaintitY removing: to Boston, Mass., and the dissolu¬ 
tion a<»reement while reserving: to him an interest in said 
])usiness, relieved him/rom obligation to actively entj:a<j^e 
in the i)rosecution of said action in consideration of his 
a^reein^ to the em])loyment of the defendant, a member 
of the bar of this Court and ot the Supreme Court of the 
United States, to continue the active prosecution of said 
case for said dissolved partnership, and to render such 
services on behalf of the ])laintiff and his firm as might 
becoire necessarv to the due administration and final com- 
pletion of the receivership. 

5. Said defendant undertook the employment mentioned 
in the foregoing paragra])h and jointly with the said Cotton 
so long as he lived, and thereafter upon his decease by ar¬ 
rangement with the plaintitY as surviving ]>artner and with 
the content of and knowledge of the beneficiaries of this 
receivershi]), the defendant continued the prosecution of 
the case in the Court of Claims to an adverse decision, 
which upon appeal, which was prosecuted by the defend- 
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ant to the Supremo Court of the United States, was re¬ 
versed and final judgment was recovered in the sum of 
Twenty tliousand two hundred seventy-three and 40/100 
($20,273.40) Dollars. Thereafter at the ixHpiest of the said 
defendant, the plaintiff who had removed to Boston, 
3 Mass., mailed to the defendant certain powers of 
attorney to receive and receipt for the draft or war¬ 
rant issued hy the United States in payment of said judg¬ 
ment, and to endorse the same on behalf of the plaintiff 
and collect the same, said defendant representing to the 
plaintiff that the powers of attorney aforesaid were neces¬ 
sary and advisable in order to accomplish the expeditious 
collection of said judgment, and the si)eedy settlement of 
affairs of said receivership and the i)laintiff’s account 
therein. 

(). Defendant received into his possession the proceeds 
of said Government draft or warrant, that is to say, the 
aforesaid sum of Twenty thousand two hundred seventy- 
three and 40 100 ($20,273.40) Dollars, in the month of 
October, 1010. At the time of sending tlie powers of at¬ 
torney to defendant hereinbefore mentioned, plaintiff re¬ 
quested defendant to take all of the necessary steps on 
behalf of plaintiff to acconij)lish the settlement of plain¬ 
tiff’s said account as receiver, and to procure his discharge; 
and thereafter until the present time plaintiff has continu¬ 
ously and repeatedly renewed this request, and has de¬ 
manded in writing, in most imperative terms, that defend¬ 
ant turn over to plaintiff the funds collected by defendant 
as aforesaid, subject to any just and true accounting be¬ 
tween them, by virtue of defendant’s acting as counsel for 
plaintiff* as such receiver. 

7. To the demands and requests aforesaid defendant has 
replied to the effect that he has certain claims and liens 
to and against said proceeds, and that it was necessary 
for him to examine a large number of documents and col¬ 
lect a great deal of data before he could determine the 
exact nature and amount of his alleged liens and 
4 claims on said fund; and defendant has promised 
the plaintiff, upon many occasions, that he would 
promj)tly determine the nature and amount of his alleged 
claims and liems, and inform the plaintiff coimerning the 
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same, aud accomplisli a speedy settlement with the plain¬ 
tiff, but has never done so, and has advanced first one 
reason or excuse, and then other reasons or excuses, for 
his failure so to do. Defendant served in the American 
Exjieditionary Forces, in France, from about November, 
1917, to July, 1919, during which i)eriod, although plain- 
titf corresponded with defendant, and also with defend¬ 
ant’s father, who in turn communicated with defendant, 
concerning jilaintilf’s demands that defendant account to 
him for the fund afoi-esaid, plaintitf was unable to take 
any action against defendant, who promised that he would 
account to him for the fund aforesaid, as soon as defend¬ 
ant returneil to the United States of America. Upon de¬ 
fendant’s return to this country, plaintitf renewed his 
aforesaid demands, and defendant continued to endeavor 
to excuse his noncompliance therewith by statements as 
to the necessity for him resting after his labor in France, 
statements as to his elforts to reestablish his law practice 
and the necessitv for devoting his lime and attention thereto 
and various othei' specious statements as to alleged reasons 
or excuses for delaying the matter aforesaid, and plaintitf 
has never been able to procure from defendant any ac¬ 
counting whatsoever of the fund aforesaid, nor any state¬ 
ment as to the nature and amount of the alleged liens and 
claims which defendant has stated that he is entitled to 
assert against the same, although defendant has made con¬ 
flicting statements, of a general nature, as to the matter 
of said claims, stating that some of them were for services 
rendered in matters other than the matter of the 
5 claim against the United States from which said 
fund resulted, and also that thev were not of this 
character, but were on account of special contracts or un¬ 
derstandings which defendant claimed to have with the 
ultimate beneticiaries of said fund, and other vague, mis¬ 
leading and unsatisfactorv statements concerning the same. 

8. Flaintitf believes, and therefore avers, that defendant 
advanced certain monevs from his own funds in the matter 
of costs and expenses of the ])rosecution of said claim on 
appeal to the Supreme Court of the United States, for 
which defendant is fairlv entitled to be reimbursed from 
said fund. Plaintiff does not know the nature or amount 
of said disbursements, nor has he been able to ascertain 
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same from defendant, nor can plaintiff ascertain the nature 
or amount of said disbursements from any other source, 
and he submits that they can be ascertained and adjusted 
only by an accounting between the parties, as hereinafter 
prayed in this bill of complaint. 

9. Plaintiff has been informed, believes, and therefore 
avers, that defendant, upon receipt from the Government 
of the United States of the ]^roceeds of the draft or war¬ 
rant for Twenty thousand two hundred seventy-three and 
40/100 ($20,273.40) Dollars as hereinbefore set forth, de¬ 
posited some or all of said amount in a special account 
in a bank in the District of Columbia, and sent to plaintiff 
the sum of, to wit. One thousand six hundred eighty-nine 
and 45/100 ($1,059.45) Dollars, being plaintiff’s share of 
the fee due to the said firm of Cotton & White for services 
rendered in said proceeding by said firm, but the amount of 
said original deposit, the withdrawals therefrom, if any, 
or the amount of interest, if any, earned thereby or to 

the credit thereof, are all unknown to plaintiff, and 
6 defendant has refused and still refuses to give to 
the plaintiff any information concerning the same, 
and plaintiff cannot obtain such information from any 
other source. 

10. Plaintiff is being harassed by the ultimate benefici¬ 
aries of the fund received by defendant as aforesaid, and 
by the surety company which became obligated upon the 
bond or undertaking given by plaintiff as receiver herein, 
to settle his accounts as receiver, and make distribution, 
as it is his duty to do, and defendant has refused, and 
refuses, to furnish to the plaintiff any information or to 
take any steps, which will enable the plaintiff to i)erform 
his duty in the premises, although defendant has fre(]uently 
promised so to do, and as recently as June, 1926, stated 
that he would furnish such information to counsel for plain¬ 
tiff, but has failed to do so. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

First. 


That process of subpoena, directed to defendant Chaun- 
cey Hackett, issue, requiring him to appear and answer 
the exigencies of this bill of complaint, in accordance with 
law and the rules of this Court. 


G 
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Second. 

That defendant ho compelled hv decree of this Court to 
account to plaintiff, as received in Kcpiity Cause Xo. 24,167 
in the Supreme Court of the District of Columbia, for the 
sum of Twenty thousand two hundred seventy-three and 
40 100 ($20,27d.40) Dollars, received by defendant 
7 as attorney for plaintitf from the (Jovernment of the 
United States of America, as in the bill of complaint 


alleged. 


Third. 


That such orders mav be had herein from time to time 
as may be necessary or proper, by way of reference to the 
Auditor of this Court, or otherwise, for the due ascertain¬ 
ment of the correct balance of account between i)laintitT, 
as received as aforesaid, and defendant, and that upon the 
ascertainnumt of said correct balance, a tinal decree be 
entereil herein in accordance with the eipiity and right of 
the matter. 

Fourth. 

That the plaintiff may have such other and further relief 
as to the Court mav seem a}Ji)ropriate or necessary. 

\VM. FKYE WIUTE. 

S. Dl XCAX EKADLEV, 

for Plaintiff, 
oOS Wilkins Building, 

Washington, I). C. 

CiTV OF Eoston, 

('ount)f itf Suffidk, 

Stat(‘ of Massachusctt 

I do solemnlv swear that I have read the foregoing bill 
of complaint by me subscribed, know the contents thereof 
and that I verilv believe the facts therein stated to be true. 

WM. FKVE WHITE. 

Subscribed and sworn to before me this 27th day of Sep¬ 
tember, A. 1). Ib26. 

[XOTAIUAL SEAL.] 

E. STUART .MACMILLAN, 

Xotarg Public in and for the City of Boston, 

County of Suffolk, State of Massachusetts. 
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Motion to Dismiss Bill. 


Filed October 14, 192G. 


To the Sui)reme Court of the District of Columbia, hold¬ 
ing Equity Court. 

Comes now the defendant, Chauncey Hackett, and moves 
the Court to dismiss the bill of complaint filed herein for the 
following reasons, among others: 

1. The bill does not show any facts entitling the plaintiff 
to the relief i)rayed, or any relief whatsoever. 

2. The said bill does not state any facts giving to a court 
of equity any jurisdiction to grant the relief prayed, or any 
relief. 

3. The bill does not contain anv facts which entitle the 

% 

plaintiff to institute or ])ros(*cute this suit. 

4. The said bill does not state anv facts or matters over 
which a court of equity has jurisdiction. 

5. Plaintiff’s laches. 

(). That so far as a])pears from the hill of complaint if 
defendant was ever liable at law or in e(piity to plaintiff 
in any respect in the premises such liability accrued in 
the year 191(), and so far as aj)pears on the face of 
the bill (as was indeed the fact at that time) was more 
than offset l)y the amount then due defendant and other 
counsel by which the defendant had a lien upon the whole 
of said fund. 

CHAUX(M^]Y HACKETT. 

Copy sent by mail to S. Duncan Bradley, Attorney for 
Plaiiititf, 508 Wilkins Building, Oct. 13, 1926. 


9 


Order Ovcrrnlinfj Motion to Dismiss, &c. 


Filed November 6, 1926 


# 


The motion of the defendant filed herein on the 14th day 
of October, 1926, to dismiss the Bill for Accounting filed in 
this Cause having been heard in open Court upon argument 
of counsel for the defendant, and having been duly con- 
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siclcml by by the Court, it is ])y the Court this 6tli day of 
Xoveml)er, 1*926, 

Ordered tliat said Motion to Dismiss be, and the same 
liereby is, overruled, and denied, and 

It is further ordered that tlie defendant file his answer to 
the Bill tiled herein within ten (10) days after the date of 
this order. 

JENNINGS BAILEY, 

Justice. 

No objection as to form. 

TENCH T. MAKYE, 

Attorney for Defendant. 

Reply to Answer. 

Filed November 29, 1926. 

**•*««* 


Tlie plaintiff, William Frye White, Deceiver, for reply 
to the counter claim set uj) in the answer to the bill of com¬ 
plaint herein, says that he is without sufficient knowledge 
as to what, if any, arrangements for fees were made be¬ 
tween defendant, his father, or any other i)erson or persons 
named or referred to in said answer, or as to what 
10 service's, if any, defendant rendered in matters other 
than the proceeding which resulted in the recovery 
of the money involved in this cause, either to admit or deny 
tile correctness of the allegations of said answer in regard 
to said matters; but jilaintiff denies the materiality of each 
and all of the aforesaid allegations of said answer, and sub¬ 
mits that any such agi'eenu'iits as to f(*es, or as to the dis¬ 
position of till* fund of money involved in this suit, were in 
violation of the rights of ])laintiff as Receiver, and were 
contrarv to law, and that anv and all services, other than 
such as defendant rendered in the cause in which the fund 
involved lu'rein was recovered, are immaterial to the issues 
in this cause. 


WM. FRYE AVIUTE, 

Receiver. 

S. DUNCAN BRWDLEY, 

508 Wilkins R nil ding, 
l\ H. MARSHALL, 

Investment Rnilding, 

Attorneys for the Plaintiff. 
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City of Boston, 

Count If of Suffolk, 

State of MarSj^achusetts, ss: 

I do solemly swear that I have read the foreg^oing reply, 
by me sul)scrihed, and know the contents thereof, and tliat 
the facts therein stated on my personal knowledge are true, 
and those stated on information and belief, 1 believe to be 
true. 

WM. FRYE WHITE, 

Beceiver. 

11 Subscribed and sworn to before me this 26th day 

of November, A. I). 1926. 

E. STUART :\IAC.M1LLAX, 

[notarial seal.] Notar if Public in and for the City 

of Boston, County of Suffolk, 
State of Massachusetts. 

Amended Ansu'er. 

Filed June 7, 1927. 


I. Without waiving any just ground of defcuise or other 
right in the ])remises and by leave of Court the defendant 
in his amended answer states: 

II. The ])laintift' White* was attorney for the Sand Fil¬ 
tration Corporation of Ani(*i‘ica. He rec(‘ived his appoint- 
luent as R(‘cei\er of (\)wai(Ilu, l>radl(‘y, (9ay (V)m})any 
after llu* death of tin* foinu'r receive*]- who was the man¬ 
aging (‘ngin(*(*r of the* Sand Filtration (V)rf)e)ratie)n of 
Ame*rica. 

III. At the* time e)f AVhite'\s api)ointment the Sand Fil¬ 
tration Ce)r])oration of America hael settleel all claims 
against Cowarelin, Braelley, (9ay & Ce)m])any before the 
appointment of the said White, anel hael finisheel work upon 
the lilt rat ion plant at a great monetary loss as substituted 
contractor in the nlace of Cowarelin, Bradle*v, Clav (,^oni- 
pany. This was the situation in November, 1907. 

IV. Under the contract between Cowarelin, Brad- 
12 ley. Clay & Company and the Sand Filtration Cor¬ 
poration of America, all sums recoverable from the 
United States or from other sources growing out of the 
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filtration contrac't, wore payable tf» the Sand Filtration Cor¬ 
poration of America. Tlie plaintitY White and his partner 
the late J. 1>. Cotton had a contract with the Sand Filtra¬ 
tion Corporation of America for a twenty-five ])er cent con¬ 
tingent f(*e for the ])rosecntion of the claim Xo. 20618 in 

the Court of Claims. Cotton died earlv in the vear 1909 

• • 

and White ceased to transact anv business for the said 
Sand Filtration Coi‘i)oration about June 1908. 

V. 'Fhereafter and diirini*’ the veai’s 1909 to 1912, 
the Sand Filtratirni Cor})oration had em])loyed Frank W. 
llackett and Channcev llackett and become indebted to 
them foi* legal services in matters otlun- than the Court of 
Claims suit to the extent of more than $20,000. 

\’l. 'rhe said suit in the Court of Claims was dismissed 
Feb]-uary 10, l.Ol.'l, and thereaftm* the defendant, Chauncey 
llackett being at that time counsel for the Sand Filtration 
Coi’poration of America, and acting by instruction thereof 
negotiated an agi’ocment with plaintiff White, by which the 
said White agreed to r(‘tii’e from all matt(‘rs as counsel at 
once and from the receivershi]) on reijuest at any time in 
the futur(*, and to terminate his former contract with the 
Sand kbitI'ation Coi-j)oration by which he had a twenty-five 
])er cent contingent fee in the claim against the United 
States the]] j)e]iding in tlu‘ Court. The ])laintiff White had 
agi’eed uot to charge any fe(*s foi* his services as re- 
1*> ceive]*. In ])lace of the twenty-five per cent (*on- 
tingent fee in the claim against the Ibiited States in 
the ('ourt of Claims the said White agreed in 1914, to retire 
as afoi'csaid if the defendant llackett would see that 
he, the said White, was ])aid contingent on the successful 
te]'miuation of tliat particulai’ case, a sum eciual to one- 
fourth of the amount of the fee received by the said llackett 
for his sei'vices in regard to the items covered bv the said 


case. 

VII. The agreement aforesaid was duly carried out by 
the defendant llackett on behalf of the Sand Filtration 
Corporation of America with the knowledge and consent of 
all concerned in the year 1916, and any suit, dispute or 
negotiation thereafter between said llackett and his clients 
is a matter with which the plaintiff White has no concern. 

VIII. The plaintiff White has been since 1916 in a posi¬ 
tion to obtain his di.scharge, there being no funds due him 
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as receiver, nor as counsel, except the sum which he admits 
having received for services as counsel in lieu of his con¬ 
tingent fee contract; the balance turned over to the defend¬ 
ant as counsel for the Sand Filtration Corporation of 
America, who so paid by the agreement and acquiescence 
of all known parties concerned at the time, i. e., 1916. The 
memorandum of the agreement above referred to is at¬ 
tached hereto and marked Amended Answer Exhibit 1. The 
defendant herewith presents an accounting such as would 
have been furnished to the plaintiff in 1916, or at any time 
thereafter had he requested it. Defendant is informed and 
believes and therefore avers that the plaintiff was 

14 not, as he pretends, obliged to tile a Bill in Eipiity to 
obtain this information which is furnished herewith, 

the defendant reserving all rights in the premises to claim 
that tlie plaintiff is not entitled thereto as a matter of right 
in the present action. The account above referred to is at¬ 
tached hereto and marked “Amended Answer Exhibit 2”. 
There has been no change in the situation indicated by said 
account since October ,‘U, 1916. 

IX. So far as defendant ever knew the only unpaid ob¬ 
ligations of the Sand Filtration (\)r])oration of America in 
1916 were the sums due Frank W. Ilackett, Chauncey 
Ilackett and the jjlaintiff hercMii and the notes represented 
by F. P. Comstock to have b(‘en made by the said corpora¬ 
tion to secure advances made bv said Comstock and others 

• 

in 1910 to Mr. II. B. Dean. None of the proceeds of said 
notes wei’e used to ])ay any part of the sums due Frank W. 
Ilackett and/or Chaiiiic(‘y I lackctt, b>d d(‘f(‘ndant is advised 
and believes that they were used in the business of said cor¬ 
poration, which so far as defendant knows met all of its 
other business obligations with reasonable promptitude. 

X. Defendant admits the facts stated in Paragraph 1 of 
the Bill of Complaint, except those relating to plaintiff’s 
])resent status as K(‘(‘eiv(‘r, as to whic*h (hdVmdanl is without 
knowledge; admits the facts stated in paragraph 2 of the 
Bill; is without knowledge as to the facts alleged in para¬ 
graph 2 of the Bill; denies the allegations of paragraph 4 

of the bill, except as to the tiling by Cotton and White 

15 of the claim for $43,510.00, in the Court of Claims, 
July 25, 1906, entitled John D. McClennin, Receiver 
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of Cowardin, Bradley, Clay & Company vs. United States, 
General No. 29618, and states on information and belief, 
that McClennin was then and until his death the managing 
engineer of the Sand Filtration Corporation referred to 
in paragraph 1 hereof; denies all of i)aragraph 5 except 
that defendant acted as counsel in Court of Claims General 


No. 29618, and states that he was substituted as attorney of 
record in said case December 12, 1914, and so continued 
until about April 19, 1916; admits as to i)aragraph 6, that 
he collected the sum alleged, is without knowledge that 
plaintitT re(piested him to act in the matter of settling plain¬ 
tiff’s account as Keceiver; denies that he acted as attorney 
for plaintiff in this matter except nominally in prosecuting 
the claim No. 29618 against tlie United States; is without 
knowledge of the other matters alleged in paragraph 6 
of the bill; denies the statements of paragraph 7 of the bill 
excei)t so far as it alleges that defendant informed plain¬ 


tiff that he had claims and Turns, which 


information de¬ 


fendant gave plaintiff long ])rior to the year 1914; denies 
the plaintiff impiired or asked for an accounting as alleged 
in paragraph 8 of the bill; denies the statements of para- 
graj)h except that defendant paid the plaintiff in full of 
all plaintiff’s services as attorney in accordance with the 
agreement stated in paragrai)h 6 of this answer; defend¬ 
ant denies that he has ever refused or refuses to furnish 


to the plaintiff information as alleged in paragraph 10 of 
the bill, and is without knowledge as to the other matters 
therein stated. 


16 XI. Further answeiing, defendant says that the 

plaintiff has not acted with due diligence; that there 
was in October 191(), an account stated between the plain¬ 
tiff and the defendant and at that time the plaintiff had 
full and adeipiate remedy at law if defendant ow^ed any¬ 
thing to the ])laintiff'; that the plaintiff’ has waited many 
years to come into court against the defendant, that in the 
intervening time, several persons whose testimony would 
have been available to the defendant have died, and con¬ 
siderable evidence formerlv available to the defendant can- 
not now be obtained, and that to allow this action now is 
inequitable. 
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Xll. Wherefore the premises considered, the defendant 
prays that, having fully answered, the bill of complaint be 
dismissed and that he as defendant be discharged with costs. 

CHxVUNCEY HACKETT. 

TENCH T. MAKYE, 

Attorney for Defendant. 

District of Columbia, ss : 

Before me, the defendant (3iauncey Hackett, being duly 
sworn on oath deposes and says that .he has read the fore¬ 
going Amended Answer signed by him, and that the facts 
therein stated are true to the best of his knowledge and 
belief, this 2()th day of May, 11)27. 

[notarial SEAL.] VIOLET LEDIG, 

Notary Public, D. C. 

17 Amended Ansiver Exhibit /. 


In Duplicate. 


Nove. 30,1914. 


I will, in the event of success in the case of White, Recr. 
of Coivardin, Bradley, Clay and Co. vs. U. S., pay to Wil¬ 
liam Frye White on receipt of my fees therein, am/ amount 
equal to 25% of the same, said payment to be in full of all 
services performed by said White, and the firm of Cotton 
and White, in said case; and will also so far as any collection 
be within my control, see to it that payment in full shall 
be made from any funds realized in the before-named case 
of all charges due said Cotton and White in the case of 
Sand Fill ration Co. rs. L. E. Smoot et at., as shown on the 
books of said firm in my possession: it being understood 
that said White will retire as receiver, and attorney therein, 
when requested. 

(Signed) CUWNCKY HACKETT. 

I agree to the above this .3r(l day of December, 1914. 

(Signed) WM. FRYE WHITE. 
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18 Amended Ansieer r.xhihit IL 

William Frye White, Receiver, in Ac(*ouiit with Chauneey 

llackett. 

October 31, 191G. 

$20,273.40 Received hv Treasiirv Warrant Oct. 

4, 1916. ’ 

Paid to William Frye White, in ac¬ 
cordance with Memorandum ot* 

Xoveinber 30, 1914, on l>ehalt‘ of 
Sand Filtration Forj)oration, in 
full of all sei’vices performed by 
said White and the firm of (\)tton 
•S: White, in the case of White, Re¬ 
ceiver, etc., V. United States, 

Uonrt of (Maims, Xo. 29,618 . $1,689.45 

Received bv Ulianncev llackett, to 
account Sand Filtration (M)rpora- 
tion of America, as attornev in 
that behalf, on account payment 
of the subjoined claims. 18,583.95 




T.eirnl servic(‘s of Frank AV. TIa(‘kett, 
in claims of Sand Filtration (Cor¬ 
poration aiiainst the United 
States, otlier tlian matters in¬ 
cluded in AVhit(*, Receiver, v. 

United States, and other matters $6,000.00 
L(\<ral services of Ulianncey TTa(*kott, 
in full in the case of White, Re- 

c(*iver, v. the UnittMl States . 5,068.35 

Le«:al services of Channcey llackett, 

in Sand Filtration Uor]). v. Smoot 2,500.00 
T.ei^al services of (channcey llackett 
in other inattei’s, rendered at the 


reipiest of late Mr. 11. R. Dean . . 7,500.00 

P*ost and expenses of liti.i»-ation, in- 
clndinsr print ini**, advanced by 
Chaimcev llackett . 500.00 
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$18,583.95 

2,984.40 


Received on account by Chauncey 
Hackett and Frank W. Hackett 
Balance due Clianncey TTackett and 
Frank W. Hackett. 



This cause came on to l)e lieard at tliis Term, upon tlie 
jileadino:s and testimony and was argued by counsel; 
whereupon the Court finds in Favor of the ])laintitT, William 
Frye White, Receiver; and that defendant, Chauncey 
Hackett, on Octobei* 0. 191(), i‘(*c(‘iv(‘d as attorney-in-fact for 
said William Frye AVhite, Receiver in Erpiity Cause No. 
24,167, in this Court, the sum of twenty thousand, two hun¬ 
dred and seventy-three dollars and forty cents ($20,273.40), 
in satisfaction of a .jud,<::ment secured a,i>:ainst the United 
States of America in case No. 29018, in the United 


States Court of Claims, entitled William Frye White, Re¬ 
ceiver of Cowardin, Bradley, Clay and Company vs. the 
United States of America; that said Chauncv Hackett was 
lawfully entitled to, and did, deduct the sum of six thou¬ 
sand, seven hundred and fiftv-seven dollars and eiichtv 
cents ($0,757.80) from the said twenty thousand, two hun¬ 
dred and seventy three dollars and forty cents ($20,273.40), 
as compensation for his services in havin.«: prosecuted to 
a conclusion the aforesaid liti.«:ation before the United 
States Court of Claims and the Sipireme Court of the 
United States; of which said amount of six thousand, seven 
hundred and fifty-seven dollars and eij^hty cents ($0,757.80) 
the sum of one thousand, six hundred and ninetv nine dol- 
lars and forty five cents ($1,089.45) was paid by defendant 
to plaintiff, and received by him individually, in payment 
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for professional services rendered ])y liim in the prosecu¬ 
tion of tlie claim above-mentioned, aside from his services 
as receiver; that since tlie liearini:: of tliis cause said 
20 Channcey Hackett lias waived all claim, so far as 
said receiver is concerned, for reimbursement for 
certain costs and exp(*nses heretofore asserted and claimed 
as havini;; been advanced hv him in connection with the 
aforesaid litigation; that said riiaiincey Hackett, defend¬ 
ant herein, should have immediately transmitted and paid 
over to said William Fry(‘ AVliitt*, R(*ceiver, the sum of thir¬ 
teen thousand, tiv(‘ hundred and tifteen dollars and sixty 
(*ents ($ld,r)1 o.OO) re])i’(‘S(‘ntiim* tlu* balance in his hands, for 
distribution bv tin* R(*c(‘iv(‘]‘ under th(‘ direction of this 
(^onrt, but that said defendant has failed so to do: Where- 
for(‘, it is by th(‘ Court, this 21st day f)f December, lt)27, 
Adjnd^red, ordered and decreed, that said Chauncey 
Ifackett, defendant lu'rein, forthwith ])ay over to said 
plaintilT lier(*in,AVilliain Fryi* White, as Receiver in the cause 
of Stasrsi: vs. Cowardin, Bradley, Clay & Company, beinjif 
f]quity Cause Xo. 24,lf)7, in the Supreme Court of the Dis¬ 
trict of Columbia, the sum of thirteen thousand, five hun¬ 
dred and fifteen dollars and sixty cents ($13,515.00), with 
interest on said sum at the rate of six per cent (6%) per 
annum from the* Oth day of Octolxo’, lOltJ, and costs in this 
suit, to be taxed by the Clerk, and that plaintiff may have 
execution therefor as at law; the amount of the recovery 
herein to be held and distributed bv the receiver in said 
Kcpiity Cause Xo. 24,107, as fixed by order or decree 
therein; this decree bein.i>: without jirejiidice to the rights 
or claims of any of the parties to said other eipiity cause, 
or of any interven(‘r thei*(‘in, ])i*esent or future, as siicli 
claims mav be therein asserted. 

A. A. IIOEHLIXG, 

Justice. 


21 Motion for Rehearing. 

Filed January 11, 1928. 

The defendant herein moves for a rehearing and for 
such modification of the decree rendered herein on the 21st 
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(lay of Doc('m])or, 19-7, as shall in the premises be meet and 
just, upon the following grounds of error by the Court 
herein: 

1. Said decree deprives defendant of his equitable right 
and compels a circuity of action for his relief. 

2. The Court did not admit testimony to show the agree¬ 
ment of all j)arties in 191(i having an interest in the pro¬ 
ceeds of the judgment obtained against the United States 
as to the distribution thereof. 

3. In holding that defendant l)ore the relaticm of attor¬ 
ney to the plaint ill* as Receiver in the cause of Stagg v. 
Cowardin et als Ecpiity Xo. 24,167; and not solely as nomi¬ 
nal claimant in Court of Claims case No. 29,618. 

4. In holding from the ])leadings and testimony that the 
present- suit was in substance more than a demand for 
money only; and that plaintiff was a client of the defend¬ 
ant reposing trust and contidence in him as attorney. 

5. In holding that the proceeds of the judgment recovered 
from the United States in CV)nrt of (4aims case Xo. 29,618 
were prior to the decree herein actually or constructively 
in custodia Icf/is; and that any i)erson suffered wrong in 
consequence of said proceeds not having been })aid into 
Court. 

6. In denying the defendant’s right under the C\)nstitu- 
tion of the United States Amendment 7 to have a trial bv 
jury and his right under Amendment 5 not to be deprived 

of ])roperty without due process of law and in hold- 
22 ing that the (Vnirt had jurisdiction to entertain the 
bill and ])roceed with the case n])on the pleadings 
and testimony, without regai'ding said Amendments and the 
statute made in pursuance thereof. (U. S. C. 384) 

7. The decree de])rives defendant of his legal and ecpiit- 
able rights in rerpiiring him to pay to the plaintiff the sum 
of $13,313.60, with interest thereon from October 6, 1916, 
although there was on October 6, 1916, due and owing to 
the defendant payable out of said amount more than the 
sum of $13,313.60, a large i)art of said sum having been 
due since the year 1911 which with interest absorbs the said 
amount decreed to be paid under the decree herein. 


2—4792a 
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8. In failiii" to liolcl that tlio ])laintitT as Receiver slioulcl 
have acted witliin a reasonable time in proceeding; against 
the defendant and tliat defendant was ])re.judicial tlierel>y 
throu;;h the d(*atli of witness and loss of records necessary 
to the proof of his claims. 

9. In holdini; that plaintitT was a general receiver of an 
insolvent concern and not a receiver appointed in con¬ 
formity with a contract to specifically ])erform said con¬ 
tract and to recover for the beiudit and us(‘ of one of the 
])arties to said contract (Sand Filtration Fori)oration) 
from the United States in the (h)urt of (Maims at the ex¬ 
pense of said Sand Filtration Uorporation the amount of 
$43,510.00, or so much as should be found due thereof. 

10. In failinj; to hold that the Sand Filtration Uor])ora- 
tion and those claiming: under it were the sole owners of the 
fund recovered from the United States in the suit Xo. 29,018 
in the Court of Claims and that ilefendant was accountable 

solely to them. 

23 11. In failini; to hold that defendant in conducting; 

the suit in the Court of (Maims was actiui; solelv or\ 
behalf of the Sand Filtration (M)rporation and those claim¬ 
ing under it and was therefore solely accountable to them. 

12. Because plaintiff had an ade(iuate remedv at law. 

Ml^XCII M\ MAHYF, 
Attorncif for Defendant, 

Order Overnding Moion for Rehearing. 


Filed February 9, 1928. 


This cause came on to be heard upon the motion for a 
rehearing, filed herein on the 11th day of January, 1928, 
on behalf of the defendant herein and was argued bv coim- 
sel and it is, bv the Court, on this 9th dav of Februarv, 

7 W 7 ft ft 7 

A. D. 1928, 

Ordered, that the said motion he and llie same hereby is 

7 ftt 

overruled. 

JFXXIXGS I5AILFV, 

Justice. 

0. K. as to form. 

TENCH T. MARYE, 

Attorney for Defendant. 
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*•**#«* 


From tlie decree in the above entitled cause the defend¬ 
ant, this 10th day of February, 1928, by his attorney 
24 in open court, notes an api)eal to the Court of Ap¬ 
peals from the decree entered December 21, 1927; 
whereupon the maximum of undertaking, to operate as a 
supersedeas, is hereby fixed in the sum of $25,000, or for 
costs only in the sum of $100, with leave to deposit the 
sum of $50 with the clerk in lieu thereof. 

W. IIITZ, 

Justice. 


Memorandum. 


I 


February 13, 1928. 

$50 deposited for costs on appeal. 

Designation of Ilecord on Appeal. 

Filed March 3, 1928. 

******* * 


The clerk in makini»- up the Record herein for tlie Court 
of Appeals will please include the following: 

1. Bill of Complaint. 

2. Motion to dismiss. 

3. Ruling of the court on said motion to dismiss and note 
of defendant’s exceptions thereto. 

4. Amended Answer. 

5. Replication. 

6. Statement of Evidence. 

7. Final decree. 

8. Motion for rehearing. 

9. Ruling of the Court on said motion for rehearing. 

10. Notice of appeal and deposit in lieu of bond for costs 
on appeal. 

11. Assignment of errors. 


25 


12. This designation. 


TENCH T. MARYE, 
Attorney for Defendant, 
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Service of tlie foregoing accepted - ^rarcli, 1928. 

P. H. :\IAKSIIALL, 

R. M. IIETH, 

Attorneys for Plaintiff. 

Memorandum. 

June 1, 1928. 

Time to file transcript of record extended by Court ol* 
Appeals to and including July (J, 1928. 

26 Assignments of Error. 

Filed June 27, 1928. 


To the Su])reine (’ourt of the District of Columbia, hold¬ 
ing F(piity Court: 

In the above entitled cause the defendant bv his attoruev 
assigns errors as follows, to-wit: 

1. In depriving defendant of his eipiilabU* right aiul coni- 
])elling a circuity of action for his relief. 

2. In refusing to admit testimony to show the agreement 
of all ])arties in 1916 having an interc'st in the proceeds of 
the judgment obtained against the rnited States as to the 
distribution thereof. 

3. In holding that d(d‘endant bore the relation of attor¬ 
ney to the jilaintiff as Receiver- in tlie cause of Stagg v. 
Cowardin et als., Equity Xo. 241()7, and not solely as nom¬ 
inal claimant in Court of Claims case Xo. 29618. 

4. In holding from the pl(‘adings and testimony that the 
present suit was in substance more than a demand for 
money only; and that })laintilV was a client of the defendant 
reposing trust and confidence in him as attorney. 

5. In holding that the proceeds of the judgment recov¬ 
ered from the United States in the Court of Claims case 
No. 29618, were prior to the deci’ee herein actually or 
constructively in cusfodia legis; and that any piu’son suf¬ 
fered wrong in conse(pience of said proceeds not having 
been paid into Court. 
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n. Ill denying the defendant's right under the Constitu¬ 
tion of the United States Amendment 7, to have a 

27 trial by jury and his right under Amendment 5 not 
to he deprived of property without due process of 

law and in holding that the Court had jurisdiction to en¬ 
tertain the hill and proceed with the case ui)on the plead¬ 
ings and testimony, without regarding said amendments 
and the statute made in pursuance thereof. (U. S. C. 384.) 

7. In holding that defendant is not entitled to an attor¬ 
ney’s lien upon the jiroceeds of the judgment of the Court 
of Claims in the case of White, Receiver, vs. United States, 
except as to his services in that jiarticular litigation. 

8. In deiiriving defendant of his legal and equitable 
riglits by recpiiring him to i)ay to the iilaintilf the sum of 
$13,r)lo.(){), with interest thereon from October (i, 11)16, al¬ 
though there was on October 6, 1916, due and owing to the 
defendant ])ayable out of said amount more than the sum 
of $13,r)lo.()(), a large iiart of said sum having been due 
since the year 1911, which with interest absorbs the said 
amount decreed to be paid under the decree herein. 

9. In failing to hold that tlie ])laintiff as Receiver should 
have acted within a reasonable time in jiroceeding against 
the defendant and that defendant was prejudiced thereby 
through the d(‘alh of Frank W. llackett and loss of records 
necessary to the jiroofs of his claims. 

10. In holding that jilaintiff was a general receiver of an 
insolvent conceiai and not a receiver appointed in conform¬ 
ity with a contract to specifically perfoim said contract 
and to recover for th(‘ benefit and use of one of the parties 
to said contract (Sand Filtration Corporation) from the 
United States in the (’ourt of Claims at the expense of 

said Sand Filtralion ("Corporation the amount of 

28 $43,519.09, or so much as should be found due 


thereof. 

11. In failing to hold that the Sand Filtration Corpora¬ 
tion and those claiming under it were the sole owners of 
the fund recovered from the Ihiited States in the suit No. 
29618 ill the Court of Claims and that defendant was ac¬ 
countable solelv to them. 

12. In failing to hold that defendant in conducting the 
suit in the Court of Claims was acting solely on behalf 


oo 
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of the Sand Filtration Corporation and those claiming 
under it and was therefore solely accountable to them. 

13. In not holding that the plaintilf had an ade(iuate 
remedy at law. 


TENCH T. MAYKE, 
CHAUNCEY HACKETT, 

Attorneys for Defendant, 


Memoranda. 


June -3, 192S.—Order extending time to tile transcript of 
record. 

July 31, 1928.—Statement of evidence signed in dupli¬ 
cate. 


20 Supreme Court of the District of Columbia. 

r X I r K I ) Sr AT Ks (»F A m erica , 

District (tf (\)Iinnhia, ss: 


I, Frank E. Cunningham, Clerk of the Su])r(‘me Court of 
the District of (\)liimbia, hereby certify the foregoing 
j)ages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, co])y of which is made part of this 
transcript, in cause No. 4()14() in Ecpiity, wherein William 
Frve wiiite, Deceiver, is Plaintiff and Chauncev Hackett is 
Defendant, as the same remains ui)on the files and of record 
in said Court. 

In testimony whereof, 1 hereunto subscribe mv name and 
aflix the seal of said (^ourt, at the City of Washington, in 
said District, this 1st day of August, 1028. 

[Seal Supreme Court of the District of Ck)liimbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


CHAUNCEY HACKETT VS. WM. FRYE WHITE, REC. 




30 Duplicate Original. 

Filed May 7, 1928. 

In the Supreme Court ot* the District of Columbia. 

Equity. No. 46140. 

William Frye White, Receiver, 

vs. 

ClIAUNCEY IIaCKETT. 

To Messrs. Marshall & Ileth, 

Attorneys for the TMaintiff, 

William Frve White: 

ft 

IMease take notice that the attached Statement of Evi¬ 
dence will he called to the attention of and submitted to the 
(knirt on May 25, 1928, at ten o'clock A. M. or as soon 
thereafter as counsel can l)e heard for the purpose of hav¬ 
ing the same signed bv the ('oiirt as the Statement of Evi- 
deuce herein. 

(dIAUXCEY IIACKETT, 
TENCH F. MARYE, 

Attorneys for Defoidant. 

Service of this notice and copy of Statement of Evidence 
acknowledged this 7th dav of May 1928. 

R. M. HETH, 
Attorney for Plaintiff. 

31 Filed :\Iay 7, 1928. 

In the Supreme Court of the District of Columbia. 

Equity. No. 46140. 

William Frye White, Receiver, 


v. 


Chauncey Hackett. 
Statement of Evidence, 
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‘,V2 In the Supreme Court of tlio District of Coliim])ia. 

I0(iuity Division No. 2. 

No. 4()U0. 

William Fuve White, Keceiviu* of Cowarclin, Bradley, Clay 

Co., PlaintitT, 


CiiAi'NCKY IIackett, Defendant. 

Stafcnioit o f E r ifle lice. 

At the liearinu: of above entitled cause on .Monday, De¬ 
cember 12, B)27, b(‘fore Mr. dnstice lIo(‘blini»', the following 
proceedings were had, evidence* offerc'il and given, ridings 
made by the Court, and exceptions taken by defendant and 
noted bv the Court. 

Therenjion, to maintain the issues on their ])art joined, 
plaintiffs offered in evidence testimony of: 

Paskell D. Fallon, of the General Accounting otTice: That 
in the tiles thereof were a ])OWi‘r of attorney dated 28 Sep¬ 
tember IbKi from |)laintitf to defendant to receive and re¬ 
ceipt for the money rejiresented by Tr(‘asnry Certiticate 
Xo. ,‘>7b7 dated October 4, IDKi for ^20,273.40; a power of 
attorney from ])laintiff dated 28 September, IDKi, to de¬ 
fendant to receive and recei])t for the saiil sum found due 
})laintilf from the United States, with ])ow(*r to ri*ceive and 
r(‘ceipt foi' thi* warrant tlu'refor; and 'freasiiry wari’ani 
Xo. .‘>11)7 to oid(*r of ])lainliff, I’eceiver, for the sum of $20,- 
272.40 imlors(‘d “AViHiam Five Mdiite, Hecc‘iver of Cowar- 
din, Bradlev, (’lav cV: Co. bv Channeev IIackett, Attornev” 
and the indorsement stain}) of Biggs Xational Bank. 

George 0. Vass, Cashier of Biggs Xational Bank, under 
a snb|)(ena dnees ti'cnm, })i’odnced records of the bank, show¬ 
ing a de|)osit of $B>,r)ir).00 on October (i, 1917), in the account 
of “Channeev IIackett, Attorney” and of $(>,77)7.80 on the 
same date in the account of “Channeev IIackett”; and 
showing the })resent balances on the said liank accounts 
$29.1 () and $403.16 res})ectively. 
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Certain papers filed in e(piity cause Xo. 24107, Stagg v. 
Cowardin and otliers in wliicli ])laintiff was appointed as re¬ 
ceiver were in court, tlie substance of which showed as fol¬ 
lows : 

William Frye White was appointed as the new receiver in 
that cause following a ])etition tiled 27 June, 1907. The 
order appointing him was tiled the same day, and empow¬ 
ered him to take over from the estate of the former receiver 
John 1). Maclennan, deceased, the outcome of certain litiga¬ 
tion. White was to hold $2,()()().0() thereof for the benetit of 
Cowardin, Bradley, (day & Co. and $8,000.00 for the benefit 
of a firm called ^lay & Jekyll subject to the result of the ap¬ 
peal of the Sand Filtration (dirjioration then ])ending in 
the Supreme (Vnirt of the United States; “and that the said 
Beceiver be, and he hei*eby is, further authorized to jirose- 
cute the suit against the United States now ])ending 
33 in the Court of Claims, ref(*rred to in the said peti¬ 
tion, the costs of such jirosecution and the costs and 
compensation of the said Beceiver to be defrayed by the 
Sand Filtration Comjiany, pursuant to the stiinilations and 
orders which are among the tiles of the said cause.” The 
bond of Mr. White as receiver was fixed at $20,()0().0(). On 
14 July, 190!) (Mr. Justice Barnard's order), the receiver 
was “authorized to jiay to the Sand Filtration (dirporation 

of America anv and all sums of monev now in the hands of 

» • 

said Beceiver. That the bond h(‘retofore given by said Be- 
ceiver be reduced to the sum of $1,000.00.” 

Search of the record discloses no docket entry concerning 
the $1,000.00 bond and no bond of that amount. 

The records of Stagg v. (\)war<lin et als; F(piity No. 
24107, shows: 

(1) The bill of com})laint tiled August 27, 1903, * * * 

“1. That on the 31st day of ^larch, 1903), the coni})lainant 
and the defendants, Samuel P. ('owardin, Sydney P. Clay 

and James F. Bradlev and one ^Michael Kellv entered into 

• *- 

a co-partnership for the purpose of doing engineering and 
general contract work uiKhn* the linn name of Cowardin, 
Bradley, Clay & Company. 

“2. ddiat on the 7th day of i\])ril, 1903, the said ^lichael 
Kelly withdrew from the said firm, and the copartnership 
aforesaid is now composed, as the sole members thereof, of 
the complainant and the three aforesaid named defendants. 
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“o. That on tlie Gtii day of April, llKKl, a contract was 
entered into hetweini LieiitcMiant (N)lonel A. M. Miller of 
the United Stat(‘s Arniv on helialf of the United States and 
the said firm of Uowai’din, I’radley, Ulay Uompany for 
the erection and construction of a portion of the lilter plant 
within the District of Uolnnihia for the pnr])ose of fnrnisli- 
in.i^ water sn])ply for the city of \\ ashin.i*ton and vicinity, 
at and for the contract j)rice of )().()() and thereniion 

th(*r(‘after on, to wit, the day of April, tin* said copart¬ 
nership r>f Uowardin, r»ra<lley, Ulay A' Uompany i^ave a 
bond to the United States with sni-ety tluMvon in the penal 
snrn of .$1 for tin* ei‘(‘ction and const ruction of said 

j)iant within the time limit th(‘i'(‘in stated and in accord- 
anc(‘ with the plans and specifications thereof. 

“4. That earn(‘st and ])ersistent elTort has been niad(‘ by 
the con!])lainant and th(‘ oth(‘r (hd'imdants composing’ the 
said firm to do and ]) 0 ]‘form their oblii^fations cr(‘at(‘d by 
said contrai't, but that owime t<> ilissimsion and difterenna's 
of o])inions as to ]M)licy, methods and plans of opco’ation b(‘- 
tween and anions tin* nu*mb(‘i-s of said liiTii and lu'canse of 
the inability of said fiian to furnish, raise* or othei*wis(* ])ro- 
enre tin* in*cessaj‘y funds with whie'h to do and ])(*rform 
tlie said work and comply with the provisions of the said 
contract, tin* said firm is unable* to carry e)nt the saiel e*on- 
trae't anel eliscliarue* the* oblii:ations tln*reby e'i*e*ate‘el, anel de¬ 
lay in the* pi‘e‘sent snit will r(*snlt in very .i;reat disaster te) 
the said firm anel to the* indivielnal inembei’s thereof, 
24 and also to the cre*elitors e>f the* saiel lirm. 

“o. 'That the* lirm of Uowardin, Di-aelle*v, Ulav 
Uompany is not only without available* me)ne*y en* e)ther as¬ 
sets with whie*h to dischai’.iie* its oblii»ations e*re*ate*el by the 
contract refe*rre*el to in the* two pre*e*(‘elin!L*‘ ])ara,u:rai)hs, but 
owin.i*: te> the e*onelitions as here*inbe*fe)re* de*taile*el, it is im- 
I)rae*tie*ab]e‘ for said tirm to ce)ntinne operations aloni:: any 
of the line*s fe>r which saiel copartin*rshi]) was fornn*el, anel 
yoni* e‘om])lainant is <lesirf)ns eef havinir the said firm dis- 
solve'el bv an oreler anel ele'e*ree* of this Uoiirt, and the affairs 
of the saiel firm wonnel np nnele*]* the ueneral eliree*tion of 
the ( krnrt. 

‘M). That tin* saiel lirm of Uetwarelin, Draelleyv, (’lay 
romj)any is inelebte*el to ye)nr e*om])lainant in a considei*able 
Slim which e-aii only bo actually ase*ertained upon an ac- 
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coimtiiig between the nK‘iiil)ers thereof, and the complain¬ 
ant is desirous of having an accounting ])etween the mem¬ 
bers of the said tirm and the rights of each of said mem¬ 
bers ascertained and the amount due to each of them paid 
after the payment of all debts and outstanding oldigations 
of said copartnership. 

“7. That in the o])inion of the complainant, a receiver 
should be forthwith api)ointcd by the Court to receive, take 
charge of and conserve all the assets of the tirm of Cow- 
ardin, Bradley, Clay & Company to the end tliat tlie rights 
of the creditors and of the members of said linn mav be 
alike protected. 

“AVlierefore, tlie premises considered, the complainant 
prays: 


“a. That he mav have an accounting under the order and 
direction of this Court, between liimself and the other mem¬ 
bers of the tirm of Cowardin, Bradley, Chiy & Company. 

“/>. That a receiver may l)e a})pointed to receive and take 
into his possession by cliosc.s iu acfioit and other assets 
and pro])erty of every kind and charactei’, and that receiver 
be reciuired to hold the same su])ject to the further order 
of the Court. 

‘V. Tliat the cojiartnership of Cowardin, Bradley, Clay 
& Company may bo dissolved, its affairs wound up under 
the direction of the Court, and the rights of the members 
of the said tirm, after the paynu'ut of the debts due by 
the said copartnership, be ascertained and distribution 
thereof be made in accordance with the rights of the ])arties. 

‘C/. For such other and furthei* ri'lief as may be meet in 
the ]>remises and for the costs and expiuises of this suit. 


“(Signed) THOMAS F. STAHd, 

Comphi’uuint 

“DOUGLASS & DOUGLASS, 

Complainanf 's Solicitors. 


(2) Receiver’s first report in th(‘ same cause, filed August 
27th, 190o, as follows: 

35 “First: That this receiver was on this day ap¬ 
pointed by this Honorable (Viurt in the above entitled 
cause. Receiver of the co})artnershi]) of (’owardiii, Bradley, 
Clay & Company, and has given bond and made oath as re¬ 
quired by the order appointing him. 
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That this Krci'ixaa* lias iiiadt* a thoroui;!! (.‘X- 
amiiiatioii into tlie alTairs and assets of said cnpartner^hii), 
and lie is inrornied ainl rc*sjK*c‘trally sliows that siieli assets 
consist of the followinic it(*ins: 

“1. Tlie cei'lain conti’act datiMj April ti. llH'd, and <*n- 
tcM'ed into hy and hetween l/nnitenant Colonel A. M. Miller, 
of the rnited States Army, actiny foi* the l’nil(‘d Slates on 
the on(‘ pai’t, and said linn (►f Cowardin, I»radley, Clay 
(’oinpany and the individual nnnnliers tlun'eof on the other 
jiart of (‘X'^avation and otlnn* work n])on tin* tillei- plant now 
lH‘in.ii: constrn<‘ted in the i>istrict of Colnniliia to lilter water 
sn])]>ly of the city of Wasliin.nton and vicinity; which c(»n- 
frai't calls for labor and materials to he fiirnislu'd and done 
hy said copartner.-hip to tin* a.i;,i’r(‘,uat(* anionnt accoi’din*^ 
to the ]n‘i(*e to !>(* paid tln'refor of ahont of 

which there have !)<‘en doiu* and furnished labor and mate¬ 
rials for which said co|)artn(‘rshi]) has r(*c(‘ived tin* snm of 
about —. 

“2. An int<*r(*st in a construction ]»lant locat(*d at the 
place of said work, wliich plant was acpnired by said co- 
]‘artin*rs}ii]» from tin* tirm (*f May cV: d(*kyll, who had b(‘en 
hir(*d and employe<l l>y said Cowardin. r>ra<ll(*y, Clay 
Company to do tin* work and fnrnishe the m:\teiials pnr- 
snant to the contract aforesaid with tin* rniti*d Stati*s: said 
tirm of May Jekyll havinu’ sto])])ed woi’k contrary to the 
aure(*ment betwe(*n them and snid Cowardin. I’l’adlev, Clav 
iV: Company havini*’ tnrind ov(*r said coiistimi'tion plant to 
said Cowardin, r>radh*y. Clay iV: Company siibjc'rt to liabili¬ 
ties a,i;,iir(*.!natiny,’ about )()().()t\ in amount s(*cni‘i‘d by a 

chatt(*l trust ('ov(‘i-iim‘ said ('onstruction ])lant and tin* arti- 
<‘les ther(*of. Tin* pi‘op(*rty so ac<|nir('d by said Cowardin, 
r>radh*y, (May iS: Company is subject to a writtt*n contract 

to sell the same {*xecnt(*d bv said tirm to llt*nrv I». Ceaii 

• • 

doinu: bn>ine-;s as l>(*an Shibl(‘y as the r(‘))resentativos of 
the Sand Filtration Company of Anu'rica which is about to 
1)0 incoi’porated and oi\i»aniz(*d nnd(*r tin* laws of tin* State 
of \iru,inia: which sale and a,L’'reenn*nt to s(*ll is upon tin* 
conditi<ms that said lH*an. p(*inlinu’ the oriranization f)f said 
company, and thereafter said company shall be en.i*:a.i»(‘d and 
om])loyed to com])lete said contract with the United States 
of America accordiiii^ to the r(*(piirements thereof, and in 
consideration of the assumption by said Dean, or said Com- 
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j)aiiy of the (lel)ls aforesaid of May & Jokyll and the chattel 
trust securing tlie same, and also of the payment upon di¬ 
vers contingencies of the sum of 000.00, to said May & 
Jekvll and also for the consideration of the agreement of 
said Dean and said company (when said company shall be 
substituted for said Dean) to pay to this Receiver for said 
Dowardin, Bradley, Clay t'c Com])any the sum of $10,000.00, 
on the loth day of September, 1!)0.‘), the sum of $10,000.00, 
on the loth day of January, 1004, $10,000.00, on March 15, 
1004, $10,000.00, oil May loth, 1004, and the remaining 
$20,000.00, on the com])letion of the tilt rat ion ])lant and at 
the time of the tinal ])ayment thereof by the United States, 
and also for the consideration of the ])ayment of 
oG $0,517.50 of monies advanced by said C^owardin, 
Bradley, (May cV: Com})any for ])ayroll and other in- 
cid(?ntal matters to sinMi work, the Receiver to reserve said 
amounts out of tlie funds to come into his hands as such 
lU‘ceiver. 

“Third. That this Receiv(‘r has no means belonging to 
said linn of Cowai’diu, Bradley, Clay & (himjiany with 
which to prosecute th(‘ work uud(‘r said (*ontract, and un¬ 
less some arrangeimmt can l)e mad(‘ securing the p(‘rform- 
ance of said work by otlau’ parli(‘s the same must stop and 
said contract be forD^ited with the nec(‘ssary i*(‘sult that the 
bond given by Cowai’din, Bradley, Clay & (V)mpany will also 
be f()rfeil(‘tl and a larg(‘ liability (UH'ated thereon against 
said funds. 

“ Courth. That said Ihuirv B. Dean stands readv to en- 
t(U‘ into su<*h tuigagiuneiit and conti’act as may be approved 
bv this Honorable Court to do such work foi- this Receiver 
in consid(‘ration of the amounts to be ])aid by the (Jovern- 
nuuit of the Cnited Stat(‘s u])on the contracts aforesaid 
and to furnish all labor and matiu'ial necessary to com])leto 
said work in accordance with the re(|uirements of said con¬ 
tract and also to furnish and ])rovide the construction ])lant 
needed to carry on such work, including as well the con¬ 
struction ]ilant ac(piired from ^lay Jiikyll as aforesaid, 
and also such additional ])lant as is or may hereafter be re- 
(piired; provided that this Receiver shall give to said Dean 
certiticates for the value or cost of the jilants so to be pro¬ 
vided bv him, which certificates issue in consideration of 
the engagement of the said Dean and the Company afore¬ 
said in such contract shall acknowledge the indebtedness of 
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this roceivorshi)) to said Dean or to said company or to his 
or its order or to lu'arer, as this Court may approve to be 
paid from any monies, assets or etTects coming into the 

hands of the lie(*eiver at anv time in connection with this 

% 

trust, the amounts to lie paid to and reserved by this Re¬ 
ceiver for tlie members of the lirm of Cowardin, Bradley, 
Clay cSc Com])any as abov(* set forth the amount to be paid 
to ^lay vV: dekyll as above set forth in accordance with the 
aforesaid contract to sell. 

‘‘Fifth. That it is im])ossible for this Receiver to make 
any an*angements with any other ])erson, tirm or corpora¬ 
tion to do this work; and it is necessary to save the assets 
of the cojRirtnership of Cowardin, Bradley, C’lay & Com- 
])any for the ])urposes of this trust that this Receiver shall 
hire, engage and contract witli said Henry B. Dean and 
said The Sand Filtration Com])any of America, when it 
shall be organized and substituted for said Dean, to do said 
work, furnish all materials, ])rovide construction plant and 
to comj)Iete tin* contract with tin* United States in accord¬ 
ance with the iHMjuirements thereof. 

“Wherefore, your piditinmu* ])rays that the foregoing re¬ 
port be accepted and that he l)e authorized and empowered 
to hire, employ, (mgage and contract witli said Henry B. 
Dean trading as Dean cV: Shibley until the said The Sand 
Filtration ('omjiany of Anuu’ica shall be organized and 
thereafter that said company, u])on terms substantially as 
above stated and with such jirovisions, conditions and stij)u- 
lations as this Honorable Court mav apjirove. 

(Signed) dOlIX S. MACLF.XXAX.” 


(3) Contracts: 


“X(‘W York, X. V., January H, 11)04. 


37 “I, John (J. Hanrahan, do hereby certify that I am 

the Secretary of the Sand Filtration (Corporation of 
America, and further ceiJify that at a meting of the Board 
of Directors of that coi-])oration, held at Xew York City, on 
December 3, 11)()3>, I was elected Treasurer of The Sand 
Filtration (Coi’poration of Ameri(*a. 

“1 further ccM'tifv that at a meeting of the Board of Di- 
rectors of the Sand Filtration (Cor])oiation, held at Provi¬ 
dence, R. 1., on December 3)0, 1003, Henry B. Dean was 
elected ['resident of The Sand Filtration Corporation of 
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America ami at tlio same inoetiii^: Frank P. Comstock was 

nominated and dnlv elected First Vice-President. 

« 

“At that nieetiiiLC n]K)n motion duly made and seconded 
it was nnaninionsly 

“Jiesolved, tlial the following* addition l)e made to the 
I>y-laws to he (‘ntith‘d ‘Section (J oi* Article IIF. 

“Section (J. And thi‘ Presid(Mit, First Vice-President and 
Treasni-(‘r shall ex ollicio ('onstitiite an executive commit- 
t(‘e. The (*xecutiv(‘ committe(‘ shall dnrine^ the int(‘rvals 
hetw(‘(‘n the m(‘etin.u:s of the P>oard of Directors pass and 
may exerchse all the ]iowei*s of the P>oard of Directors in 
the manai*(‘m(‘nt and dii’ection of th(‘ business and affairs of 
the corporation in such manner as the executive committee 
shall de(*m h(‘st for th(‘ int(‘rests of th(‘ coi’poi'ation, in all 
(’ases where s])ecilic instructions have not been i^iven by the 
l>oaid. 

“Tlie Executive Committee shall keep minutes of all 
their ])roceedin.iis and shall report all action taken by them’ 
to the I>oard at its next meetine: and so far as the ri.u:hts 
of the three ])arties are not affected thereby snch action 
shall be sniped to alteration bv the ]>oard. 

(Si-ned) JOHN J. ITAXKAHAX, 

Siccrvtarij.^* 

“Filed February Sth, 1904. 

“i\Iemorandnm of contract entered into this loth dav of 
January, 1904, by and between John D. Machmnan, re¬ 
ceiver of Cowardin, Dradley, Clay k Company, herein¬ 
after called “Deceiver,” party of the first part, and the 
Sand Filtration Corporation of America, hereinafter 
called the ‘corpoi'ation,’ party of the second pail 

“ \Vh(‘r(‘as Henry F>. D(‘an doini*’ business as Dean cV: Shib- 
lev entered into a contract with the ‘Deceiver’ on the 27th 
day of Ani>nst, 190.4, which said contract was a])proved by 
the Supreme (’oiirt of the District of (\)liimbia. 

“And whereas it was ])rovided in said contract ‘the De¬ 
ceiver hereby hires, employs and en,‘»a.i»es said lleniy I>. 
Dean, ti-adine; under said linn name of Dean & Shibley 
until The Sand Filtration Corporation of America be or¬ 
ganized and shall assume this a,i>:reement and ^ive bond as 
hereinafter provided and thereafter said comj)any and said 
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TTonry B. Dean until said company shall be or^aii- 
08 ized shall assume this agreement and give such bond, 
and thereafter The Sand Filtration Company of 
America, ac(*ept such (‘in])loyment and engage and nnderT 
take to furnish all materials and labor to do all things and 
also to ])rovide and ])ay for all construct ion ])lant necesary 
and proper to comphde and fully perform the certain con¬ 
tract, dated A])ril (ith, 11 M):>, lu^twc'en Lieutenant C^olonel 
A. M. Milhn* of the Fnited States Army acting for the 
Fnited Stat(‘s and the co])artmu’ship of Cowardin, Bradley, 
(’lay tV: (.’om])any relating to the excavation and other work 
upon the filtration ])lant now being constructed in the Dis¬ 
trict of Columbia to filter the water sn]iply of the (.’ity of 
Washington and vicinity’; 

“And Wlnneas it is further ])rovided in said contract of 
August -Till, llHKl, as follows: ‘if and when said The Sand 
Filtration Com])any of Anu*rica shall be incorporated and 
oi’ganized and shall assume this contract and give bond to 
secure the performance thereof said Henry B. Dean shall 
be deemeil to lu* acting soh‘ly as the r(‘])resentative and in 
interest of said company, and shall be absolved and re¬ 
leased from further duty and obligation or liability here¬ 
under, and said com])any shall bt‘ fully substituted in the 
])kK*e of said Dean and lx* bound hereby in the same way 
and to the same* i‘Xt(‘nt as tliongh it weie now the original 
})arty lunado of the se(‘ond part ; and the ])hrase “])arty 
hereto of the second ])artshall l>e so construed as to desig¬ 
nate saiil Dean until siu'h full assumption hereby by said 
com))any, ami theia‘aft(‘r to designate said company’; 

“And AVhereas the Sand Filtration Com])any of America, 
under the name of tht‘ Sand Filtration Com])any of America, 
has been duly organiz(‘d, and pursuant to the provisions of 
the said contract of dati* August 27th, IbOd, desires to be 
substituted in the last named contract for the said Dean 
& Shiblev and to assume all of the obligations and liabili- 
ties in said contract set out, and to give bond therein pro¬ 
vided for with corporate surety thereon for the faithful 
])erformance and discharge of the covimants and duties by 
said contract (U’cated; 

“And Whereas the consent of the (’onrt to the execution 
of this instrument has been first duly had and obtained, 
and the said Dean Shiblev have consented to the caiicella- 
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lion of llie contract of Aii'^aist 27, 1903 and to the substitu¬ 
tion in said contract of tlie Sand Filtration Corporation 
of America; 

“Xow therefore this airFcement wituessetli, that the ‘Re¬ 
ceiver’ lierel)y liires, employs, and ens^a^’cs the Sand Filtra¬ 
tion Corpoiation of Amoi’ica (the said ‘cor])oration’ does 
hereby accept said hirimj:, en^ployment and eni»ai 2 :ement 
upon the terms set out in this instrument) to furnish all 
materials and labor and do all thinsrs and also to furnish 
and pay for all constiin'tion plant necessary and proper 
to complete and fully ]ierfoi-m tlie ohlio-ations of one cer¬ 
tain contract dated A]n-i1 H, 1903, entered into by and be¬ 
tween Tjientenant Colonel A. ^Filler of the United States 
Army, actine: in behalf of the United States, and the co- 
partnershi]) of Cowardin, Bradley, Clay & (^om])any, re¬ 
lating: to excavation and other work u]mn the filter ])lant 
now heine: constructed in the District of Columbia to Filter 


the water supply of the City of Washington and vicinity, 
and so to completely and faithfully perform all and sin^u- 
larlv the ohliefations and covenants stated in said 
39 contract in strict accordance with the re(iuirements 
thereof and the drawings, plans and s])ecificaitions 
therein referred to; which hii’imi:, employment and under¬ 
taking: are for the consid(‘ration and upon the terms and 
conditions followins:; that is to say: 


“First. The work herehefore referred to shall he car¬ 


ried on, and all labor and materials done and furnished, 
imder the inspection and approval ])rovided for in the con- 
ti'act with the United States, a co])y of which, marked Fx- 
hibit ‘A’ is hereto attached as a part hereof as fully and 
com])letely as if s<iid contract was set out and embodied 
in this instrument; and the decision of the officer in charge 
shall have the same effect, and shall be com])lied with to the 
same exitent as in the contract provided for and described. 

“Second. The ‘corporation,’ the party of the second part, 
agrees and covenants to jvay all debts and liabilities hei'eto- 
fore incurred or that may hereafter be incurred, for ma¬ 
terials and labor, ])roviding an adecpiate construction plant 
to do the work to be performed, and to keep the work, and 
every ])art thereof, free of liens, debts and encumbrances. 

“Third. Tliat all labor or materials furnished or to be 
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furiiislietl, and all services given, rendered, done or per¬ 
formed by the ‘Corporation,’ party of the second part, to 
complete and perform this contract, and also to perform 
the obligations of the contract hereinbefore referred to, 
dnted August 27, lh()3, and the contract aforesaid with 
the United States dated April (), 1903, said ‘Corporation’ 
shall be entitled to receive, and the ‘Receiver’ shall pay to 
the said ‘Corporation’ all amounts which the ‘Receiver’ 
shall receive from time to time from the United States, 
under and })ursuant to the aforesaid contract with the 
United States of April (i, 1903, from which amounts paid 
by the United States, however, the ‘Receiver’ shall deduct 
the amounts to be paid to or for the benefit of Cowardin, 
Bradley, Clay cV: Com})any, as ])i*ovided for in one certain 
contract to sell, dated August 23, 1903, by and between 
(‘owardin, Bradley, Clay cV: Company and Dean and Shib- 
lev, all of the obligations of said contract are herebv as- 
Slimed by tlie ‘Corporation,’ party of the second part, as 
fullv and elTectuallv as if thev were signers to the said 
Contract to Sell. 

“The right, power, and duty of the ‘Receiver,’ party of 
the first ])art, to issue Receiver’s Certificates to and for the 
benefit of the Corporation,’ party of the second part, shall 
be as full, ample and complete, and subject to the altera¬ 
tions with reference to the issuance of Receiver’s Certifi¬ 
cates as are set out in the fourth clause of the contract of 
August 27, 1903. 

“Fourth. The ‘Coriioration,’ ])arty of the second part, 
herebv covenants to assume, and bv this instrument does 
assume, the ])ayment of all outstanding debts and liabilities 
heretofore incurred by Dean Shibley in doing the work 
in and upon the said filter plant, and further to acquire 
title unencumbered to any and all of the property and 
assets of the said Dean & Shibley in and upon the filter 
plant or the ground adjacent thereto, and also of all other 
liroperty and assets connected with or used in the doing 
of said work, and it is hereby expressly declared, so far 
as the ‘Receiver’ is concerned or interested therein, 
40 that Dean Shibley are not relieved from the })ay- 
ment of any debts or liabilities in this clause referred 
to, until the same have been actually paid or discharged by 
the ‘Corporation,’ party of the second part. 
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“Fifth. It being the i)iivilege of the parties to this in¬ 
strument that the ‘Corporation’ shall assume each and 
every of the obligations of Dean & Shil)ley set out in the 
contract of date August 27, 1903, a copy of said contract 
of August 27, 1903, is hereto made a part of this agreement 
■and attached hereto and marked Exhibit ‘B.’ 

“Sixth. The ‘Corporation,’ party of the second part, 
hereby agrees to give, contemporaneous with the execution 
of this instrunient and its approval by the Court, a bond 
for its faithful and full performance of this contract in 
the sum of One Hundred and Fifty Thousand (150,000) 
Dollars with a surety company and companies thereon to 
be approved by the Court. 

“In AVitness whereof the i)arties hereto have hereunto 
set their hands and seals in duplicate, this the 15th day of 
January, 1904, the approval of the Court having been first 
had and obtained. 

(“Signed) JOHX S. MACLEXNAN, [seal.] 

COAVAKDIN, BRADLEY, 

CLAY & CO., 

Receivers. 

“THE SAND FILTRATION COR¬ 
PORATION OF AMERICA. 

(“Signed) HENRY B. DEAN, [seal.] 

President. 


‘ ‘ Attest: 

JOHN J. HANRAHAN, 

Secretary.*^ 


“Signed, sealed and delivered in the presence of 
(Signed) AIABEL T. GAY. 

(Signed) EZRA AV. DAVIS. 

Contract in writing between S. P. Cowardin, James F. 
Bradley, Sidney P. Clay and Thomas E. Stagg, Guarantors 
and Henry B. Dean trading under the firm name of Dean 
& Shibley, Guarantee (set forth in full beginning on page 
13 of case No. 1746, Court of Appeals of the District of 
Columbia, Sand Filtration Corporation of America, Ap¬ 
pellant vs. Samuel P. Cowardin, et als.) “providing for the 
sale of a consitruction plant belonging to the guarantors 
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('oiitingeiit on tlie appointiiient ot* John D. Maclen- 
41 nan or some other suitable person or persons satis¬ 
factory to the guarantee as Receivers of Cowardin, 
Bradley, (lay & ('oni])any by and under an order of a court 
of coutpetent jurisdiction which order shall authorize the 
I)rosecution and com])letion by the Receiver of the work 
under the contract * * * United States and 


shall also authorize the employment and engagement by 
the Receiver of the Sand Filtration Comi>any of America 
* * * upon terms and conditions consistent with this 

contract to sell”; and ])roviding that if such Receiver with 
such authority be not appointed within such time the con¬ 
tract shall be void, and also ])roviding that if within said 
time said Receiver shall be so a])])ointed with such author¬ 
ity that the contracd shall be made after his a])pointment 
b(‘tw(*en him as such Rcceivtu- and the Sand Filtration Com¬ 


pany of America in which the said Receiver shall employ 
and engage said company and the said com])any shall un¬ 
dertake, eiurage and agree to perform, carry out and com- 
l>lete th(‘ contra<*t * * * with the United States, which 

hire and employment shall be for and in consideration of 
the payment by such Receiver to said company of all sums 
which are and shall lu'como payable by the United States 
or anv otliicer thereof for work done and materials fur- 
nished pursuant to said contract after deducting the ex- 
penses of the rect‘iveishi]) and also providing for the giv¬ 
ing of a bond by the Sand Filtration Company in the penal 
sum of $1 00 , 001 ).00, foi* the ])erformance of the work under 
the contract. 


Pi'oviding also that u])on the execution of such contract 
on the a])proval of sjiid bond title to the construction plant 
shall |»ass to invest in the guarantee or the said Sand Fil¬ 
tration Company and shall be transferred to said company 
as soon ns it is organized and further providing that as 
consideration for the construction plant the Sand 
42 Filtration Company or the guarantee agreed to pay 
all the debts of ]\[ay & Jekyll specified in a schedule 
attached to the contract and to comply with the provisions 
of an agreement entered into between the guarantors and 
said ^fay tV: Jekyll and also to yiay to the Receiver the sum 
of $65,000.00 in certain installments and also the sum of 


$3,517.50 to the guarantors or their attorney on account 
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of payroll and other expenses since the commencement of 
negotiations between the parties, and that all expenses costs 
and fees of receivership and of the cause in which the Re- 
ceiv^er is appointed are to be borne by the guarantors or 
to be defrayed by the Receiver out of the funds which may 
come into his hands for them, and the guarantors represent, 
covenant and agree that all of the indebtedness of the firm 
of Cowardin, Bradley, Clay & Company wliich may come 
against the receivership shall be paid, excepting the items 
comprising the sum of $3,r)17.r)(), above provided for, pro¬ 
viding they do not exceed in amount the sum of $65,000.00. 

And a supj)lemental agr(‘ement dated 27th August, 1903 
providing for the direct payment to the parties of the first 
part of the sums of $65,000.00 and $8,000.00, deducted from 
the monies paid by the Government instead of first paying 
to the parties of the second })art and then receiving them 
back from the parties of the second part as was apparently 
provided and certain other provisions set forth in full on 
pages 17 and 18 of the record aforesaid. 

Also a contract dated 27th of August, 1903, between John 
I). Maclennan, Receiver of Cowardin, Bradley, (Jay & (^om- 
])any and Henry B. Dean, witnessing the em])loyment of 
Dean pending the organization of the Sand Filtration Cor¬ 
poration of America “and until sucli company shall be or¬ 
ganized and assume this agr(‘ement and that thereafter the 
said company shall acce|)t the employment and per- 
43 form the contract dated A])ril 6, 1903 between Lieu¬ 
tenant Colonel A. Miller of the United States 
Army acting for the United States and the copartnership 
of Cowardin, Bradley, (^lay & C^om]mny * * ♦ upon 

the filtration plant * * * in the District of Columbia 

* * * and to perform said contract in accordance with 

the requirements thereof” and obligating also Dean and 
his successors The Sand Filtration (J)mpany to perform 
and pay for the work and obligating the Receiver to pay to 
said Dean and his successors The Sand Filtration Com¬ 
pany the amounts which the Receiver shall receive from 
time to time from the LTiited States from which amounts 
however Receiver shall deduct the amounts due under the 
contract of 25th August, 1903 as fully set forth on pages 
18, 19 and 20 of said record. 
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(4) Order appointing William Frye White as Receiver, 
as follows: 

“Upon consideration of the petition of the parties to the 
above cause, showing the death of John D. Maclennan, Re¬ 
ceiver herein, it is by the Court, this 27th day of June, 
A. D. 1907, ordered that William Frve White be and he 
hereby is, appointed Receiver in this case in the place and 
stead of the said John D. Maclennan, and that, as such Re¬ 
ceiver, the said William Frye White be, and, upon giving 
bond in the sum of $2(),()0().00 conditioned for the faithful 
j)erformance of his trust, he hereby is, authorized and di¬ 
rected to recover from the estate of the said John D. Mac¬ 
lennan, or from the surety upon his bond as Receiver, the 
sum of $10,000.00, shown by the records in this cause to 
have been in his hands at the time of his decease, $2,000.00, 
thereof to be held, for the benefit of Cowardin, Bradley, 
Clay (ic Company, and the remaining $8,000.00, for the 
benefit of the firm of May tV: Jekyll subject to the result of 
the appeal of the Sand Filtration Company now pending 
in the Supreme Court of the United States and that the said 
Receiver be, and he hereby is, further authorized to prose¬ 
cute the suit against the United States now pending in the 
Court of Claims, referred to in the said i)etition, the costs 
of such prosecution and the costs and compensation of said 
Receiver to be defrayed by the Sand Filtration Company, 
pursuant to the stipulations and orders which are among 
the files of the said cause. 

“(Signed) HARRY M. CLABAUGII, 

Chief Justice.*' 

44 (5) Receiver's Report filed July 9, 1909: 

“Now comes the Receiver in the above entitled cause and 
submits a report in reference to the affairs of the receiver¬ 
ship. 

“Upon my appointment, 1 was bonded in the sum of 
$25,000.00, the National Surety Comt)any of New Y^ork 
qualifying as surety. 

“Immediately thereafter I received from the adminis¬ 
trator or executor of the estate of John D. Maclennan, the 
Receiver who had preceded me herein, all the funds which 
were in the hands of the said ^laclennan at the date of his 
decease, the same amounting to the sum of $10,243.75. 
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‘‘This sum I deposited with the Union Trust Company of 
Washington, D. C., on August 9, 1909, and has borne inter¬ 
est at the rate of 2% per annum. The accumulated inter¬ 
est to the first of June, 1909 amounting to the sum of 
$363.21. Interest accrued from that date would not exceed 
$ 20 . 00 . 

“Out of the fund which came to me and the accumulated 
interest I have paid, the following sums: On the 29th of 
June, 1909 I paid to ^lessrs. thicker & Kenyon, Solicitors 
for May & Jekyll in accordance with the order of the Court, 
the sum of $8,000.00. 

“On July 7, 11109, I paid to J. J. Darlington, Solicitor for 
Cowardin, Bradley, Clay Company in accordance with 
the order of the Court, the sum of $2,000.00. 

“1 have in my hands, deposited with the Union Trust 
Company on the date of this report the sum of $606.96 and 
interest accrued to date. 

“By authority of the Court 1 caused to be brought in the 
Court of Claims of the United States a suit against the 
United States to recover certain monies I believe to be due 
from the United States under the contract with Cowardin, 
Bradley, Clay & Company under which my predecessor con¬ 
tracted the filtration plant of the District of Columbia. 
This case will be ready for hearing at the coming term of 
the Court of Claims. If any recovery is obtained it should 
amount to about $2r),00().()(). The Deceiver has no liability 
outstanding, all expenses of counsel being provided for by 
private agreement with the Sand Filtration Corporation. 

“The fund which came to my possession having been a 
balance of payment received from the United States on ac¬ 
count of my predecessor’s engagement with the United 
States, any balance now remaining in my hands, would seem 
to belong to the Sand Filtration Corporation under the 
terms of the contract between my predecessor and that 
corporation. 

“I therefore ask that 1 may have the authority of the 
Court for the payment to the Sand Filtration Corporation 
of any balance in my hands at the date of this report. 

“I further ask that in consideration of the fact that after 
the payment of this balance, I shall have no funds in 
45 possession and no liabilities, except such as arise 
from the suit against the United States and the con- 
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tingoiit recovery therein, that niy present bond may be re¬ 
duced to a nominal sum, say $1,0(K).0(). This request seems 
more reasonable in that tlie Sand Filtration Corporation 
will be the sole beneliciary of the receivership from this 
time on and it under the agreement with me pays the 
premium on the bond. 

‘‘liespectfully submitted, 

“ (Signed) WILLIAM FKYE WHITE, 

Receiver.^' 

(6) Letter of Receiver and Report of Receiver tiled July 
14, 1909: 

“William Frye White, 

Attorney and Counsellor at Law, 

294 Washington Street, Boston, Mass. 


“John R. Young, Esq., 
Washington, 1). C. 

“Dear Mr. Y'oung: 


“July 8, 1909. 


“I enclose herewith a report to the Court as Receiver in 
the case of Stagg vs. Coward in, Bradley, Clay & Company, 
Equity ^p241()7, and also an older in the same case. Will 
you be good enough to hand this report and order to the 
Judge now holding th(‘ Eipiity Court together with the let¬ 
ter also enclosed. 

“I would ask you also, if his Honor signs the order or 
any moditication ot* it, to send me at once a certitied copy 
thereof and let me know your charges for the same. 

“I take this somewhat unusual course because I have no 
counsel in the matter and do not wish to go to the expense 
of employing one. 

“Yours truly, 

“(Signed) ‘ WILLIAM FRYE WHITE.” 


i t 


To the Supreme Court of the District of Columbia: 

“The petitioner, William Frye White, respectfully shows 
to the Court that by virtue of an order made by this Court 

in the above entitled cause and dated the — day of-your 

petitioner was duly appointed Receiver of Cowardin, Brad- 
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ley, Clay & Company; on the — day of-your peti¬ 

tioner, with the National 8ni-oty (\)mpany of New York 
City, entered into a bond in the penal sum of $25,000.00, 
conditioned upon the faithfnl ixn-formance of the duties of 
your petitioner as Receiver as, aforesaid; that petitioner 
duly (pialified to act as such Keceiver and thereafter the 
petitioner received from the estate of John P>. Maclennan, 
the Keceiver who had preceded ])etitioner herein, all 
46 the funds which were in the hands of said Maclennan 
at the date of his d(*cease, the same amountin<>* to the 
sum of $10,243.75. This sum petitioner deposited with the 
Union Trust Company of Washinuton, 1). C., on Auji^ust 9, 
1907, which said sum has borne interest therefrom at the 
rate of 2% per annum witli ac('nmulated interest to the 1st 
of June, 1909, amountini*- to the sum of $363.26; interest 
accruing from that date to tin* date of this report would not 
exceed $20.00. Out of said fund ])etitioner has expended 
the following sums,—petitioner paid on June 28, 1909 to 
Messrs. Tucker & Kenvon, Solicitors of Mav & Jekvll in 
accordance with the orders of this (^)urt, the sum of 
$8,000.00; ])etitioner o?i July 7, 1909, j)aid to J. »J. Darling¬ 
ton, Solicitor for Cowardin, Dradley, Clay Company, in 
accordance with the orchn* of this (\)urt, the sum of $2,000. 
Petitioner has in his hands at tlu‘ date of this report the 
sum of $()()().!)6 and int(n-(‘st accruing from June 1, 1909. 

“Petitioner furtlun’ savs that no other assids have come 

ft 

to his hands except certain claims against the United States 
arising out of the const met i«)n of the lilt ration j)lant of the 
District of Columbia under tin* contract between tlie United 
States and Cowardin, Ili-adley, Clay tV: (>)m])any, which 
contract was performed by the Sand Filtration (corporation 
through contract with petitioner’s j)redecessor. By author¬ 
ity of this Court, petitioner caused suit to ])e brought 
against the United States in the Court of Claims to recover 
certain amounts he deemed to be due from the United States 
on account of said contract. If any recovery is obtained, 
about $20,000.00, should be realized. 

“Petitioner further shows that there are other claims 
arising out of the construction of the tilt ration plant in 
which no recoveries can be had by suit in the Court of 
(Jaims but which may be paid at some indetinite time by 
petition to the Congress of the United States. Otherwise 
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petitioner has in his hands witli the exception of the sum 
above named no assets nor is he advised of any which may 
come to him. The balance of cash in the hands of peti¬ 
tioner would seem to properly belong to the Sand Filtra¬ 
tion Corporation under the terms of tlie contract between 
the petitioner and that corporation. 

^‘Petitioner attaches hereto a statement of his account 
together witli vouchers for his expenditures and marks the 
same P]xhibit ‘1’ and asks that it be read as a part of this 
petition, and prays,— 

“1. That he mav have the authoritv of this Court for the 
payment to the Sand Filtration Oirporation of any and all 
balances of money now in his hands. 

“2. That the bond of your petitioner may be reduced to 
the amount of $1,000.00. 

“(Signed) WILLIAM FKYH WIIITF, 

Receiver.** 


(7) Order tiled July 14, 1909: 

“Upon consideration of the report of the Receiver 
47 herein tiled on the 14th day of July, 1909, it is, this 
14tii day of July, 1909, ordered; 

“That the Receiver herein be and he is hereby authorized 
to pay to the Sand Filtration Corporation of America any 
and all sums of money now in the hands of said Receiver. 

“That the bond heretofore given by said Receiver be 
reduced to the sum of $1,000.00. 

“(Signed) JOB BARNARD, 

Justice.** 


(8) The record shows no further report or other action 
by the Receiver from July 14, 1909 until his petition for 
authority to file the present suit in October, 1926. 

(9) There is no a])])earanee by Chauncey Hackett shown 
by the records of Equity No. 24167. 


Julian G. Gibbs, a s])ecial attorney for the Internal Rev¬ 
enue Service, formerly employed by the National Surety 
Co., bondsmen for Mr. White, testified that in February, 
1924 or 1925, he went to defendant’s office on numerous oc¬ 
casions, and interviewed him two or three times, over a 
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period of nine months, till witness left the Surety Com¬ 
pany in 1926. The interviews were in 1925 and 1926. Mr. 
Hackett went over the story of the case and how he got 
the judgment; after getting the money in his hands he had 
held it because he had a lien against other parties who 
were interested in the distribution of the fund. Mr. Hackett 
had never been able to get these parties together to agree 
what that fee would be. 

“I also pressed him a little bit about getting into com¬ 
munication with ^Ir. White the Receiver and he told me he 
had never been able to since ^Ir. White left Washington and 
went to Boston to communicate with him successfully, 
48 that he had great difficulty”. Did not recall wl;ether 
^Ir. Hackett said anything definitely that he still 
had the fund, but no other evidence could be drawn from 
what he said. He also volunteered to come down to this 
Court with me or any other re])resentative of the National 
Surety Company to see what was necessary to relieve the 

National of anv liabilitv on the bond. Witness went back 

• » 

several times to get him to do it, but he was out and on one 
occasion told witness that he was leaving for Europe, that 
he would have to attend to it when he got back. Went at 
least three times to get defendant to go to the court house. 
Defendant postponed it for the reason he was going to 
Europe. 


Cross-examined: 

Actuallv talked to ]\lr. Ihu'kett face to face three times 
he would think. Knew he called at his office a number of 
times but doesn’t remember wliether he talked to Mr. 
Hackett or his secretary. Does not recall that defendant 
mentioned definitely that he was attorney for Mr. White. 
Witness got the impression he was associated with and 
attorney for White in this proceeding. He told witness 
that he (Hackett) was negotiating with some of his (Hack¬ 
ett’s) former clients, to settle up a matter of a fee and 
certain other matters. Said he (Hackett) had not seen 
White and had had difficulty in communicating with him. 
He didn’t indicate any reason he could not get an answer 
from Mr. White, who was in Boston and volunteered his 
address. Witness finished all he could before he left the 
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company, wliicli was to investigate to see where Mr. Hackett 
stood, “the main thing, ot* course, being to get the account¬ 
ing down here in (V)urt in order to get the National relieved 
under the bond”. He presumed Gillespie who took wit¬ 
ness’ ])la(‘e, “took it up. It would be plenty for him to do 
but I don’t know whether he did it or not.” 


4t) Reese A. Gillespie, an attorney, formei-ly with Na¬ 

tional Surety (V)., had two interviews with Mr. 
Hackett in June, at the latter’s office, calling on him 

for the purpose of t(‘rminating the surety company’s lia- 

])ilitv on the receiver’s bond. Witness asked defendant 

* 

what disposition he was going to make or had made with 
regaixl to turning over this fund so tliat “we could be re¬ 
lieved of our liability” and Mr. Hackett informed me he 
didn’t feel he was obligated to turn it over to ^Ir. White, 
that he exercised a lien on such sum for liis services ren¬ 
dered. T questioned him with regard to who this money 
should be paid to or who lie thought it should be paid to 
and he mentioned a .Mr. (’omstock who at that time was re¬ 
siding in Khode Island; that he had been in communication 
witli Mr. Comstock; that Mr. Comstock had written him 
informing him that he bad certain notes of Cowardin Brad¬ 
ley & (^lay; that he had written Mr. Comstock and had 
lieard nothing fui‘th(*r from him. Witness liad some talk 
with him of his fees. Witness realizing that he wasn’t able 
to accomplish much jiossibly became frank and told defend¬ 
ant that “we were awfullv anxious to terminate our lia- 
bilitv, that liad been running for vears’ and defendant told 
witness he would hesitate for a Court to ])ass on his fees 
in view of the fact that the Court would fix a rather nominal 
fee for liis services. 


Cross-examined : 

Mr. Hackett did not write him. He could not sav whetlier 
a paper lianded to liim refreslied his recollection. He had 
nothing to do witli the mail. It might have been put in the 
tile, he did not recall. He looked at the substance of what 
was in the paper, but did not read it. He examined the car¬ 
bon copy of the letter handed him and could not say if 
that was what defendant had said to him. He re- 
50 membered coming down to the court house with Mr. 
Hackett, and going through the files of the receiver- 
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ship case. He could not say whether Mr. Hackett said it 
was the first time he had been through the files of that case. 
They spent some little time downstairs. Could not say 
whether he told him it was the first time he had looked at 


them or not. On objection of plaintiff’s counsel the ques¬ 
tion “Didn’t Mr. Hackett say to you that he was not the 


attorney in that case and was, therefore not familiar with 


it,” was withdrawn. 


51 IMaintiff, William Frye White, attorney, of Boston, 
Massachusetts: He was appointed receiver in Stagg 
against Cowardin, Bradley, Clay & Co. shortly before he 
dissohx'd his partnership of Cotton & White. Defendant 
and his father had their offices in association with plain¬ 
tiff. Mr. Cotton and jilaintiff arranged that defendant was 
to step into plaintiff’s place in the active prosecution of 
certain cases. He and defendant entered into an agreement 
in respect to fees. 

Among these cases was the one in the Court of Claims in 
which plaintiff was Deceiver, in which, before the dissolu¬ 
tion of the partnership. Cotton & White had filed the peti¬ 
tion, there had been an issue made, and some testimony 
taken. After plaintiff left Washington the case went on in 
charge, of Mr. Hackett. it resulted in a judgment for 
$ 20 , 000 . 

Whatever conversation or correspondence plaintiff had 
with defendant in regard to getting plaintiff’s account as 
receiver closed was after the obtaining of this judgment. 
Mr. Comstock was one of the large noteholders of the Sand 
Filtration Corporation and was practically the only person 
left actively, after Mr. Dean, IT-esident of the Sand Filtra¬ 
tion Corporation, died. IMaintiff had a great many con¬ 
ferences with Comstock and thought that Mr. Hackett had 
practically all his conferences with him. Plaintiff under¬ 
stood that Comstock was the Sand Filtration Corporation, 
practically; but it seemed later, from developments, that he 
was onlv a note holder, but he did not hold all the notes. 

Plaintiff then identified letters received from the defend¬ 


ant (which appear in the Annex, arranged chronologically) 
and identified a memorandum dated November 30, 1924, 
which appears as Exhibit A to the answer. Plaintiff 
52 said then and subsequently that at any time, if they 
wanted to put in a new receiver, he was ready to get 


4G 


CHAUNCEY HACKETT VS. \VM. FRYE WHITE, EEC. 


out. He was never called on to get out. There was no 
understanding between plaintiff and defendant that plain¬ 
tiff was not to have in his possession, as receiver, this 
money, except as plaintiff put it out of his possession into 
defendant’s possession. 

Plaint id' had no statement of account prior to the filing of 
the answer herein, nor any items; simply an indefinite 
statement that tliev owed him certain monevs that he was 
negotiating. Had no knowledge of expenditures by de¬ 
fendant. Many times asked for an account in addition to 
what appears in the letters. On various occasions when 
defendant was in Boston and called on i)laintiff in his office, 
and at another time wlien they had a case in which they 
were interested together and had argued in the Supreme 
Court, had occasion to come down here and talk with him 
then. Plaintiff’ talked with him in Boston at conferences 
there in respect to that litigation. The reply was always 
the same, that he was making i)rogress and that he ex¬ 
pected to do it soon. That was always the answer that 
was given, that plaintiff’ had nothing to worry about, that 
the fund was intact, and that just as soon as defendant 
could get those various matters between himself and Mr. 
Comstock settled, he would close the matter up. Plaintiff 
remembei’cd conversations in which plaintiff said he could 
not understand defendant's lien theorv or how he could 
have a lien against funds that belonged to a receiver, but 
defendant did not enlighten j)laintiff’ as to that. Plaintiff 
recalled another conversation that he had with Mr. Ilackett 
within a coui)le of years, to take ])laintiff’’s testimony in 
the case which he had pending in the District Court at 
Portland, and the urging was again renewed. Plain- 
53 tiff’ thinks that was within two years; it may have 
been three; time passes so fast. Kemembering no 
distinct words, the upshot was the same as it always has 
been, that he was making progress and that he expected 
and hoj)ed, and that plaintiff’ need not worry, that lie would 
attend to it. 

Plaintiff’ off’ered letters from Hackett to Comstock, num¬ 
bered PI. Xos. 33-60, which, with the other side of the cor¬ 
respondence, are set forth in chronological order in An¬ 
nex A. 
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In reference to his letter of April 16, 1926, plaintiff did 
not receive any reply that he recalls distinctly at all. He 
doubts very much if he received any subsequent letters 
on business. He said he produced all the letters except 
lots of letters preceding the payment of the money. He 
produced all that there were sul)se(pient to the payment. 
Did not know of the corres])ondence between Comstock and 
Hackett. The first statement of account plaintitY ever saw 
was contained in the hie from Mr. Comstock (memoran¬ 
dum enclosed in letter of January 12, 1923). Plaintiff 
never received any money excej)! sixteen hundred odd dol¬ 
lars which was paid to him for the services of the old firm 
of Cotton & White. 


Cross-examined: 

There was a written agreement between plaintiff and 
deefndant, made in 1908. Plaintiff’s letter to defendant, 
of December 18, 1912, in which he said that the agreement 
in regard to the division of fees was never ])ut in writing 
referred to a later agreement. Defendant insisted that he 
had done a great deal of work, more than was anticipated 
under the original contract, and defendant felt that tne 
estimated amount of work that had been done bv Cotton 
& White was not a fair estimate and ought to be changed 
so that defendant’s interest would be increased. 
54 That was what defendant was striving for and what 
he finally got. 

When he left Washington, plaintiff was receiver of the 
Cowardin, Bradley, Clay & Company and was attorney for 
the Sand Filtration Cori)()i‘ation. After he left Washing¬ 
ton he was attorney for the Sand Filtration Corporation 
only in those matters in which Cotton and White had an 
interest to the extent to which he had an interest in the 
business. 

Plaintiff never did anything in regard to the Court of 
Claims suit after he left Washington. lie was not called 
on to do anything, because Mr. Hackett went in to do his 
work. Cotton & White were the attorneys of record in the 
Court of Claims case. When it came to the motion of a 
new trial and the question of appeal to the Supreme Court, 
defendant took that up with plaintiff and conferred with 
plaintiff on it. 
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Defeiidaiit liad no relation to llie Cowardin, Bradley, 
Clay & CV)m|)any receivership except as he took plaintiff’s 
l>lace as attorney tor the receiver. Defendant took his 
place in accordance with the written contract. Cotton & 
White were the attorneys for the receiver u]) to that time. 
You will tind an order in the case which provides that the 
Sand Filtration Company are to hear the expenses of the 
Court of Claims case. The (’otton & White fee contract in 
that case made with .Mr. Dean, President of the Sand Fil¬ 
tration Company. Plaintiff, as receiver, did not make any 
contract involving a fee, hi'cause he had no authority to 
do so. Xeither he nor Mi*. Maclennan ever assumed to 
make anv contract involving a fee. Cotton White were 
not the attorneys in the r(‘C(‘iverj <i.i, ) case; hut plaintiff 
thought Mr. Cotton aiipeanul at th(‘ time of his appoint¬ 
ment in that case and tiled a jaUition for his appointment. 

That petition is in the casi*, in Cotton's handwriting. 
;’)5 Plaintiff thought Mr. ('otton's name is on that. 

Plaintiff knows that there is a ])etition of some sort 
in Mr. (’otton's handwriting; he has forgotten just what 
that is now; his recollection iiiav 1h‘ wrong on that. 

Shown the petition tihal Juik* -7, PH)7, in the receiver¬ 
ship jiroceeding, plaintiff examiinal paper and thought Mr. 
Cotton tiled it aiul juit it through. He did it, representing 
the Sand Filtration Corporation, under his arrangement 
with Mr. Dean. IMaintit’f si‘es that it is signed bv his at- 
toriuw, but thinks that it came out of his linn's office, just 
the same. lb‘ does not remember the otlice stationerv. 
Plaintiff* does not know what oilier counsel the Sand Filtra¬ 
tion Corporation Inal aftm* his h*aving Washington, except 
by hearsay. lli‘ uiaho-stotal Mr. llackett represented them. 
!Mr. llackett was attiaiding to tlK‘ inattiu’s pending in Con¬ 
gress involving the Sand Filtration Corporation. 

The next that plaintiff' did was tiling the petition from 
Boston, as receiver and not as attorney for the receiver. 
He thinks that defendant did not act for him at that time. 
Plaintiff thought Mr. Cotton was alive in IbOt), when that 
distribution was made* and when this jietition was filed, but 
j)laintiff’ did it himself. Mr. llackett did not act for him; 
that was no ])art of his employment under the contract. 
After Mr. C’otton died ])laintiff* did not consider that de¬ 
fendant acted for him in the receivershij) proceedings. 
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Up to the present llaekett had acted for plaintiff only 
to the extent to which he got the funds and agreed to go 
ahead and attend to its proper payment out under orders 
of Court and i)repare the report for me and give me ad¬ 
vice. Plaintiff’ based his statement in his bill of com- 
56 plaint that Mr. llaekett undertook to terminate the 
receivership proceeding in this court on the dissolu¬ 
tion contract between witness and Mr. Cotton. 

Defendant subsequently had a power of attorney from 
j)laintiff and became substituted attorney of record in the 
Court of Claims. The agreement of November 30, 1914 
(Plxhibit A to the answer), was the arrangement that de¬ 
fendant and j)laintiff made after Mr. Cotton’s death, at the 
time when i)laintiff had concluded that there was not any¬ 
thing in the Sand Filtration case and llaekett felt it was 
a,good case. He was in touch with and acting for the 
Sand Filtration (.^ompany. It was to “pay the freighC^ 
anyhow, and “he said lie thought he could get a new con¬ 
tract out of them which would increase the fees to 33V3 
per cent, and secure 25 per cent to himself and let me have 
SYs per cent. Defendant agreed, representing, as he did, 
the Sand Filtration (\)rporation, that he would get 33 
jier cent, and that he would pay me 25 per cent, which was 
Nobody had any interest that jilaintiff knew of, ex¬ 
cept the Sand Filtration Corjioration. 

In 1914 jilaintiff knew in a general way that ^Ir. llaekett 
had acted for the Sand Filtration Corporation in other 
matters than the Court of Claims case. He discovered sub¬ 
sequently that Mr. HacketCs father also had connections 
and represented the Sand Filtration Corjioration. He con¬ 
sidered Mr. llaekett was acting for the Sand Filtration 
Corporation when he entered into the agreement with plain¬ 
tiff in 1914. Plaintiff considered Mr. llaekett was acting 
for the Sand Filtration Corporation and for himself in 
that contract. He was agreeing to pay plaintiff part of 
a fee if he could get a certain amount of monev. He could 
make any contract that he saw fit to make with jilaintiff. 
Plaintiff knew, of course, that Mr. llaekett represented the 
Sand Filtration Corporation as well as himself. 

At the time of this agreement plaintiff did not 
know that Mr. llaekett had claims against the Sand 
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Filtration Corporation for his soi vicos. It was not of any 
interest to plaintitT and there was no reason why plainti If 
should have known it. Plaintilf simply knew that llackett 
had some interest in it, hut did not know how he was to 
be paid. Plaintitf discussed the (juestion of a lien on the 
proc‘eeds of the Court of Claims case after the defendant 
had the money in his hands and plaintitf (*ommenced to 
urge him to give it hac'k, and then lu* told plaintilf he 
had a lien on it and would not give it hack. Plaintilf had 
never heard of such a claim until after defendant had it. 

Shown his letter of Fehruary 10, 11112, he identilied the 
signature; and, in reference to the statement in the third 
paragraph, “We shall he obliged to protect ourselves when 
we get the money in hand as attorneys,” said that he meant 
by that to refer to the Smoot case. On re-reading the state¬ 
ment, “We shall he obliged to j)rotect ourselves when we 
get the money in hand as attorneys,” ])laiutilf said he did 
not know; he mav have had in miml that after the Court 
had ordered the receivers to make the payment of the Sand 
Filtration Corporation funds, he and defendant had cou- 
ceivahlv found some wav in which that monev would lx? 
held. Plaintitf did not think h(‘ had auv information that 
defendant could get liens against the receivershi}) fund 
until an order of court had heim made* disposing of it. Of 
course plaintilf did not know (piite as much law tluui as 
he does now. Plaintiff's hdtm* said “Of course the com¬ 
pany has nothing and will havi‘ nothing (‘X(H‘i>t as it (*omes 
through from this suit,” by which he meant to refer to 
the case in the ('oui’t of Claims, lu saying, “We shall he 
obliged to protect ours(‘lves when we get the money 
58 in hand,” he had in mind that when that monev 
came into Cotton cV: White's and his hands as attor¬ 
neys for the Hand Filtration Cor])oration, they would he 
in a position to protect themselves for the fees which had 
been agreed to he paid in the Smoot case. Plaintiff to 
that extent had discussed with defiuulaut the attornevs’ 


protection l)y lien. 

AVhen the judgment was reiHh*red ])Iaiutilf sent Mr. 
Hackett jmwers of attorney. He knew that Mr. llackett 
colleeted the warrant and de])osited thirt(‘en thousand and 
some odd dollars in Kiggs Xational Bank and sent |)lain- 
tilf sixteen hundred and eighty some odd dollars, lie de- 
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murrod some. There is tlie letter. ITe made no objection 
except as yon see it in the letters. He accepted the t*ee sent 
him. It was a fool proposition, looking back at it. He 
thinks hi‘ received it on the theory that the money was 
evidently going to he decreed by ])roper order of C'Ourt to 
the Sand Filtration Corporation; and (V)tton & White or 
himself had an agreement with the Sand Filtration Cor¬ 
poration, snbsecjnently modi tied by the llackett 33 Va per 
cent agreement, and llackett’s agreement to ])ay 8Vi per 
cent; and plaintiff accepted the money as coming from the 
Sand Filtration (k)ri)oratioii in payment. That is the only 

theorv on which 1 could do it. Defendant said he would 

* 

get through the proper orders. Plaintiff ])erniitted de¬ 
fendant to retain the bulk of the money and took his pay¬ 
ment direct, because, as he said, he was a fool to have 
done it. He had conlidence in the defendant as he had in 
few people and assumed that, when defendant told him 
that he would see to this interest, that it would be done. 

In signing the powei*s of attoi’iiey to enable defendant to 
receipt for and collect the judgnuuit, i)laintiff had acted 
as receiver, because the wai*rant was j)ayal)le to the re¬ 
ceiver and the judgment was in his favor. Plaintiff 
59 signed the ])owers of attorney not at the recpiest of 
the Sand Filtration Comi)any, but at the recpiest of 
the defendant. Plaintiif would not have turned the money 
over to the Sand Filtration Cor})oration if they had asked 
him to have done it. He tiled no report as receiver at the 
time the judgment was rendered and ])aid. Plaiutilf did 
not tile a iT*i)ort because defendant said in his letter he 
would clear up the receivership and clear up the case. 
Plaintiff can not give the dates, but it was in the letters 
that went in yesterday. Plaintiff could not say whether 
defendant had said that in any way previous to the cash¬ 
ing of the warrant. Plaintitf thought not unless it is in the 
letter. Plaintiff recalls having but one i)rivate conversa¬ 
tion with defendant prior to that. Defendant made some 
objections to giving the power of attorney prior to doing so. 

The first time witness made a demand for the funds was 
as shown by the corres])ondence. He wrote defendant in 
Europe in 1918, demanding that he turn it over. Would 
not be surprised if that was not the first time he actually 
asked for the return of the money. He commenced to get 
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frightened at the situation and saw what he liad done. He 
had some inklings the money might not he there. He 
thinks what friglitened liim at tliat time was defendant’s 
getting killed on the other side and he (i)laintilT) would 
have trouble in getting the money. 

Plaintilf saw defendant onlv once between 11)21 and last 

• 

year. The reason j)laintitT took no step during that five- 
year period to obtain the fund into his possession was that 
he had not seen anything ip) to that time to lead him to 
believe that Mr. Hackett had not made his contract in good 
faith. Nobody had made any i)articular tlemands on plain- 
titr for any money, and when he (Hackett) had settled up 
his dilTerences witli other people, then plaintilf 
GO thought he (Hackett) would conn* through and clean 
up with plaintilf. 

Defendant positively declined before that to turn it over, 
because, he said, he would not give up his lien on the claim. 
Still, plaintilf waited until last year. He could not give 
any excuse for his action except that he was depending on 
defendant. Plaintilf can not locale the date of the case 
which he had with the defendant in the Supreme C’ourt of 
the United States. It was i)rior to tlu* War. Defendant 
could tell. IMaintilf does not think, as a matter of fact, 
it was back as far as 1!)1.‘>. He mav be mistaken in those 
dates. Possibly it was before this judgment was received. 
He may be wrong about that. 

The two contracts referred to by the witness were then 
otfered and marked “Plaintiff’s kxhibits Nos. GG (and) 
G7, ’ ^ respect ively. 


On redirect: 

Plaintilf had known defendant form the time defendant 
was admitted to the bar. That was before those contracts 
were made. Thinks he (Hackett) had not been at the 
bar more than two or three years then, if that long. Had 
known him in the ollice. Had the highesi regard for him 
personally. Absolutely beli(*ved in his (Hackett’s) integ¬ 
rity. Would not have done these things if he had not 
thought so. 

Referring to Plaintilf’s Exhibit No. 4, in which defend¬ 
ant wrote saying (September 2(), IfilG), “As soon as the 
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warrant has ])oeii issnod I will forward you another power 
of attorney ^»:ivin<>: me power of endorsement and also an 
aeeonnt of the distrihution,” and asked ‘‘Did he ever fur¬ 
nish you with an aeeonnt of the distributionr’ plaintiff 
replied: “Xo; he didn’t get that far.” 


liecross examined: 


The (piestion “When this aecount was promised 
G1 you, why didn’t you immediately take steps to com¬ 
pel its rendition?” was ohjeeted to. The Court then 
observed: “ddie eorrespondenee shows what he did.” Mr. 
Marye said: “1 think if he knows he ean explain it in his 
own way.” Plaintiff said that he eould explain it if coun¬ 
sel wanted him to. lie depended on defendant doing it. 
When defendant told him that defendant was having trou¬ 
ble adjusting certain things, plaintiff took it to be the fact, 
of course. Plaintiff relied absolutelv on defendant. Look- 
ing back at it, i)laintiff can see several things he should 
have done; and he simi)ly was relying on defendant. The 
fact is ])laintil‘f did it and i)laintiff did it because plaintiff 
trusted d(*fendant to see that that particular account was 
made uj) and a ])roi)er decive obtained from the Court, and 
that plaintiff was discliai’ged as receiver, and defendant led 
])laintiff to l)elieve that defendant would do this. 


S. Duncan Bradley, attorney for plaintiff, then testified 
to a telei)hone conversation on the morning of June 22, 
lt)2(), when defendant called witness up and said he had 
that morning received witness’ letter of June 21, 1926, 
which was as follows: 


“Chauncey Rackett. Esq., 

Munsey Building, 

Washington, D. C. 

“Dear Sir: 

“Mr. William Frye White, receiver in Equity Cause No. 
24,167, of the Supreme Court of the District of Columbia, 
has })laced in my hands for attention the matter of the re¬ 
covering in the case of William Frye White, Receiver, vs. 
United States, and by which you received the sum of ap- 
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proxiniatcly .'r2(VJ7o.4(), in (MoIrt, IDK). This 
()2 niiiouiit was paid to you uiidor cortaiu powc*rs of at- 
toriiov, (‘xe('uli‘d in vonr favoi- 1)V Mi*. Wliite. 

“Although numerous demands have lieen made upon 
you hy Mr. White for the iiaynunit of the amount due liim, 
as sueh re<*(‘iver, hy you, no s(‘tt lenient has been made and 
the tile shows for some time past you have failed to make 
any reply to tin* letters whieh he was written. 

“In view of the fact that appi’oximately ten years have 
elaps(‘d since you eolleeted this money for Mr. White, as 
receiver, 1 have to ask that von let me have vour cheek in 
settlement of the amount due him, less the fee he agreed 
to ])ay you, with interest on such balance from October, 
IhKi, on or before Friday, dune 25, and thus render it un¬ 
necessary for me to institute any legal proceedings in order 
to enforce the collection of this claim. 

“Yours verv trnlv, 

“S. l)i:X(b\X IlKADLFY.” 


Witness had no previous conversation with defendant, 
who stated over the teleiihone that there were many rami- 
tications of the case that he could not explain in correspond¬ 
ence and that he was going out of town or would be ex¬ 
tremely busy for several days and would take up the matter 
as soon as possible. Witness told him (llackett) it would 
liave to ])e taken up at once. lie (llackett) then proceeded 
to state that he had received certain funds concerning which 
he had retained, but that Mr. White owed him money and 
other people owed him money and he (llackett) was holding 
those funds and asserting a lien against them. Witness told 
Mr. llackett that tb(‘v W(‘i*(‘ n‘c(‘ivership funds and no lien 
of anv nature could be so asserted. After some more con- 
versation lie (llackett) agreed to come to witness’ othce the 
following morning at ten o’clock, lie (llackett) then 

().'» said tile tiles were verv voluminous and there were 

• 

a num])er of books of account that would have to be 
shown witness in order to explain the situation, and that it 
would be very ditllicult to bring them along with him. Wit¬ 
ness told him (llackett) that he (witness) would not stand 
on ceremony but that he would be at his (llackett’s) office 
the following morning to see what he had to show. Witness 
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(lid not ^0 next day. Witness received the following morn¬ 
ing a letter reading: 


‘‘Wasliington, D. C., June 22, 1926. 

“S. Duncan Bradley, Esq., 

Wilkins Building, 

Washington, I). C. 

‘‘Dear Sir: 


“In re])ly to yours of June 21, on behalf of Mr. William 
Frye White, I desire to stale that no demand has ever been 
made upon me by Mr. White in this matter, except about 
l)ec(‘ml)er, 191S, at which tinu' T refused upon the ground 
which 1 have always taken in this matter, that the services 
of my father and myself for the only parties who were 
(‘iititliMl to any of the funds, W(‘re (*onsiderahle more than 
the amount receiv(*d in the claim against the United States, 
and 1 conlirm what I stated to you over the telephone, that 
Mi‘. White has been awai'e of this for many years. 

“I also confirm my statement to you that I have not as- 
sei-ted any lien in this matter arising out of any obligation 
of Mr. White to me in othe'* matters as you seem to think. 
1 do not, in saying tliis, mean to waive any claim that I 
may have had or which 1 have against ^Ir. White. 

‘‘Yours very truly, 

(Signed) ‘ “CHAUNCEY HACKETT. 


64 Witness replied the same day: 


“Washington, D. C., June 22, 1926. 

“(dianncey Hackett, Esq., 

Mnnsey Building, 

Washington, D. C. 

“Dear Sir: 


“I am just in receipt of your letter dated June 22nd and 
j)ost marked 1 :0() ]). m. same day. 

“Ordinarily, 1 would not reply to it, hut as you seem, for 
some mysterious motiv(‘, d(‘si]‘ons of establishing a written 
record of something that did not happen, I am forced to 
answer vou. 
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“ I tlo not propose lo even attempt to reconcile your verbal 
statement over the telephone with those contained in your 
letter and will simply content myself with the denial of 
your written statements, as they are entirely incorrect so 
far as they refer to our verbal conversation and also are 
contradicted by the tile in my possession. 

“In the light of your letter, 1 see no reason for keeping 
the appointment which 1 made with you at your oflice for 
tomorrow morning at ten o’clock, at which time, you in- 
foimeil me, vou would show me certain books that were 
inconvenient to carry. 

“I, llnuefore, d(‘sire to call your attiMition to the demand 
made upon you in my letter to you of dune 21 st, and at the 
same time to imi)ress upon you the fact that these funds 
b(‘long to William Frye White, receiver in Fipiity Cause 
Xo. 24,1()7, and will have to be properly accounted for to 
me on or before Friday, dune 27), otherwise 1 will be forced 
to take all proper ste])s looking to their recovery. 

Go “\'ery truly yours, 

(Signed) ‘ “S. I)UX(’AX IIHADLFY.” 

Witness received no further communication or message 
from defeiulant at any time })rior to entering suit. JJefeiid- 
ant did not state he Inul ever furnished anv account to Mr. 
White or anvone else. He said, to the contrarv, that it re- 

♦ ' *7 

(plired some time to make the account. That statement 
was made in the telephone conversation of dune 22 and in 
witness’ conversation in Mr. llackett’s ofiice on October 
18th, following the suit. Witness went to Mr. llackett’s 
otlice to s(‘rvc upon him notice of the fact that he (llackett) 
had failed to account for these funds. Mr. Marshall was 
with witness. 

Defendant i)roce(‘ded to discuss in a very roundabout 
way the question of witness tiling a suit and the merits of 
Mr. White’s claim as receiver. Defendant said he had re¬ 
ceived about twenty thousand dollars in October, IDIG; that 
defendant liad claims against Mr. White and other persons; 
that witness’ tiling the suit had ])revented defendant from 
filing an account or furnishing Mr. White an account. That 
defendant could not atTord to do so with a suit pending. 
Detendant suggested that if the suit were dismissed he 
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would discuss matters with witness more fully. Witness 
told defendant that it would not lie dismissed. Witness then 
asked defendant what claims he was asserting against this 

fund and whv he had furnished no account to Mr. White 

* 

or any one else; and defendant waived to his tiling cabinet 
and said “All of the information is in there and when I 
have time to make it up 1 will make it up.’’ 

Witness then (piestioned the defendant about the fund 
he had received in October, ItHti; and told defendant that 
if witness could be satisfied by defendant that that 
()G fund was intact, witness might consider dismissing 
the suit. Xo promises entered in it. Witness told 
defendant he might consider dismissing the suit, provided 
defendant would first furnish witness with a statement 
showing all of the claims which defendant asserted he had 
against this fund. Defendant said that the fund was safe 
and intact and that witness could take his word for it; that 
defendant had not known or jilaced witness in the conversa¬ 
tion in June, 192(), but that defendant had found out some¬ 
thing about witness and seem(‘d to think witness met the 
social standards that defendant thought a person should 
have; and that one lawver should certainlv be willing to 
take the word of another. 

Witness closed the conversation by telling defendant that 
until and unless witness was given satisfactory evidence of 
the fact that the fund was intact and of any and all claims 
which defendant might have asserted or contemplated as¬ 
serting against is, that this case would proceed. 

I^efore that time defendant had accepted service of notice 
of claim in this case, but they had some (luestion of the fact 
that it was not five davs notice, and thev had to fix it for the 
29th of October; and defcuidant told witness that defendant 
thought it very probable that he would be out of the city at 
that time, as there had been a death of his father in law or 
some relative, and that they expected to bring the body back 
from abroad; and witness told defendant that witness would 
not insist upon having it heard u])on October 29th. De¬ 
fendant then wrote witness a letter, which witness produced, 
dated October 20111, and witness replied, on the date of 
October 27th. That had merely to do with the hearing of 
this motion to dismiss. 
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(^'oss-exaiiiiiied: 

M’Ik* lai'c to rjUH* ('o!iv(‘rsation took placo In Mr. Ilavkott’s 
ofiice, inside* liis oHici*. Xo one* was i)re‘SC‘nt heside the 
07 two. 

Tlierenpon plaintiff rested. 

l)ef(*ndant ofIVrc'd the followini;’ testinionv, besides the 
doeuiiK'nts alreadv in Court: 

Chaimcey Hackett, tin* defendant, t(*stili(‘d: 

Cotton and Wliite had adjoining- oHiees with his father, 
Frank W. IIaek(‘tt, when d(‘fc‘ndant eanu* thi'iv, in Septeni- 
)H‘r, 1!)00. l)(‘fendant ni(‘t ])laintiff th(‘re and liad a fri(‘ndly 
a<Mpiaintanee (*Vi‘r since. 'fln'V pai'ted eoinpany ])i-ofession- 

allv l)(‘fore tin* war. Dofinidant n(‘Ver kiu'w* V(‘rv inneh 

« • 

about tin* alTaii*s of Cowai'din, l>i*adh*y, Clay (^)inpany 
until lone: aft(*i’wards, when he w(*nt into th(‘se papers and 
ri‘ad tin* records. 

d’ln* first eonnt‘etion d(*f(*n<lanl had with tin* Sand Filtra¬ 
tion niatt(‘rs was wh(‘n In* wc‘nt to Xi*w Orleans and took ec*r- 
tain t(*stiinony, in the wint(*r of he thonj;ht, or 1907. 

At tin* time d(*fendant was in another ofliee and had no fnr- 
tln‘r eonneetion with tln*eas(*. Ills first direct relations with 
the Sand Filtration Co]‘])oi*ation wei’e in June or duly, 1!)()8. 
Mr. White r(‘tired and went to Iloston. Mr. Cotton and de¬ 
fendant start(*d an association, not a ])artnership, which 
lasted onlv for a short time. Mr. (N)tton died in six or seven 
months, very suddenly and unexpectedly. Dnrine: (k)tton’s 
life defendant had some woi-k for Mr. Dean and the Sand 
Filtration ('or])oration. After (^>tton’s d(*ath defendant 
continued for some period, until Mr. I)(*an\s death, to do 
further work. 

Mr. White had h*ft in duin*, 1908, if d(*fendant is not mis¬ 
taken. Mr. (’otton di(‘d, he thon.eht, in January, 1909. 

AVithout r(*ference to the contract, Mr. (’otton called on 
defendant in cases in his ofliee that Mr. (^otton wanted de- 
feinlant in, and he act(*d as associat(*d in those cases. 
08 d'lit're wi‘i'(* various malt(‘rs, luit chi(‘fly at that tinn*, 
the ben'inninir of what was known as the Smoot case, 
which was pi*ndinii: b(*fore the Auditor, or was iroinji: ])efore 
the Auditor. The work done in this period afterwards was 
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estimated as of the value of ai)pr()ximately $400. It is re¬ 
ferred to in tlie correspoiideiiee. After Mr. Cotton’s death, 
defendant’s father came into the matters—defendant did 
not know how soon, hut thoui’ht witliin a few months, pos- 
sihlv before the summer. Defendant acted as the onlv at- 
torney, except liis fattier, in all matters exce])t the Court of 
Claims case; that is, all matters here in Washin<;ton. 

In the Court of Claims case, delVndaut did not know 
whether he had tiled an appearance as counsel at that time, 
hut thou,y:ht he had. lie c(M*taiulv had actuallv been in the 
Court, first as Mr. Cotton’s associate, and, later, as i‘eneral 
counsel. Defendant had no relation to th(‘ case in this Court 
of Sta^’g V. (’owardin, E(]uity Xo. 124,1()7. He made some 
iiKpiiry as to that case and Mr. AVliite told him that there 
was nothiiiiif in it that defiMidant should coiu'crn himself 
about. Defendant thoui^ht that In* did know, in a <>eneral 
way, that that case had soniethiiie,- to do with ,i*ivin,i*; the 
reipiisite ])owei' to proccHMl in tin* (\)urt of Claims; hut that 
there was no r(‘al intiu'est in that case' to any one except the 
Sand Filtration Company, to r(‘e(‘iv(‘, ultiniat(‘ly, whatev(‘r 
came in as assets of th(‘ Cowardin, r)ra(lh‘v, Clav & Com- 
])any in conn(‘ction with this conti'act. In vi(‘W of the ])osi- 
tion defendant undei-stood in that niatei*, he directed an in- 
(piiry to Mr. AVhite, sometime. In* thon.i;iit, in the year 1909, 
and plaintiff answered it, contirmini;- that. That was al- 
readv in. 

Defendant did not tile an app(*arance in tin* receivership 
case; hut examin(‘d th(‘ ])apen’s for the first time when a rep- 
r(‘sentative of the hondini;- coin])any ('anie to him and 
09 iiKpiired about it, and delendant canu* down and went 
throui»h th(‘ papers. DefeMidant made* no statcMiunit 
as to h(‘comin^ attorney in this i’(‘ceiv(‘rship (‘ase of Sta.u’.iLij 
V. C’owardin. In 1914, howe'ver, when tin* ai*ran.i*(‘m(‘nt was 
made about i^oino- on with tin* (Vini’t of Claims case, d('- 
fendant thought that he suggestc'd, ])i-ohal)ly to Mr. Com¬ 
stock, that it would he well to havt‘ the s(‘1tleTn(‘nt between 
the Sand Filtration Comi)any and (l(‘fendant put in as a part 
of Mr. White’s record. D(*fendant never, so far as he can 
recall, outside of the coi'respondence* assumed to he attor¬ 
ney in this Stagg v. Cowardin rec(‘ivership. 

In 1914, defendant thought, the Court of Claims dismissed 
the petition in the case in that court, which had been sub- 
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millod and tluMi remanded for oral ari'iiment. There had 
been a nnmher of moves in it ; i)nt <let*endant thou.nht that ])y 
1014 Ije was about to arnue the motion for a new trial. At 
that time (h‘ft‘ndant had a eoid'erinuM* with Mi\ Comstoek, 
wlio was vie(‘ |)n‘sidi‘nt of th(‘ Sand Filtration Corporation, 
in ehari^H* of its affairs, and talked with him about .uoini^ on 
witli the eas(‘, and also about revivin.i^ otluT Sand Filtration 
matters and claims. As a result of those eonv(‘rsatious, de¬ 
fendant diadt with Mr. Whiti* as follows: .Mr. Whiti* at that 
tiim* had a eontraet for a ‘Jo per eimt eontiuL'cmt f(‘e in the 
Coui t of Claims (*as(‘; and In* was r(‘fusin.u‘ to o-o on with tin* 
('as(* t‘X(*ept on a basis by which (h‘fi‘ndant was to do all tin* 
work and i»(*t practically inhhin.i*'. The d(*f(*ndant di'clim*!! 
to ^o on with it unh*ss tln*y had a new contract. Tln*r(* was 
also tin* (piestion of tin* (*xp(‘nst*s in tin* case; and an oral 
ai'rau,n(*ment was maih* with .Mr. (’omslock, whicli, as de- 
iendant understood it, was aft(*rwards repudiat(*d. 

IMaintilT's (‘ouiisi*! obj(*cted to tin* arraniiement with Mr. 
Comst(»ck as not prop(*r in this casi*. .\ft(*r ari'unn*nt : 

70 “'I'ln* Court : (O' course*, so far as tin* case before 

nn* is conc(*i‘in*(l it involves a suit bv oin* who is an 
existinii: rec(*i\'er. Von both aiirei*, so far as that is con- 
(*i*rn(*d. Il(* c(unplains that c(*rtain of the r(*c(*iv(*rship 
moneys, tliat should have* come into his hands, went into 
the* hanels of somebody e*lse*, and this ])roe*e*e‘elini»‘ is to re*- 
eaptui’e tln>se funels; and the* person e-laimin^- the*m says, 
‘\Ve*ll, I have* a li(*n on them to tin* e*xl(*nt of, ce*i*tainly, at- 
torin*v's servie*e*s in the* e*ase whie'h e*re*ate‘el the* fnnel and, 
in aeldition to that, the* coi’poration the*re cone*e*i*ne*d e)wes 
me* e)the*r monevs,' in all, in e'xce*ss of the* (*ntire* amount he* 
is i*ntith*d to ]’e*mit to tin* re*(*e*iv(*r. I may be* rii*ht or 
wronii’, but it is my oj)inion that the eh‘fe*ndant had no sue*h 
ri^'ht ; that those* moin-ys we*re* practically in the e*ustody of 
the Cemrt, and that .Mr. White*, as re*e*eive*r, could not have 
possibly authori/.e*el someboely e*lse* to elivert his mone*y to 
other ])ersons. 

“So 1 will sustain the* objee tion auel, of eoui'se, you (*an 
reserve an exce])tion to that.” 

The el(*fe‘ndant the*n nave the substance* of his conversa¬ 
tions with .Mr. l>raelle*v, as nearlv as ho couhl re*eall. He 
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called Bradley on tlie teU'plione and told him he had his 
letter and that it* Bradley had understood the matter he 
would not have written that letter; that defendant wonld he 
i»lad to see him, either at ten at Mr. Bradley’s oHiee or, per- 
ha])s, it wonld be better for Bi'adley to come to defendant’s 
otlice, as defemlant’s tiles were there. Defendant said noth- 
ino; about Mr. White owino- him money or about defendant 
havino; a lien ai>ainst Mr. While. Defendant did not know 
that he ever disensssd that lien over the telephone. De¬ 
fendant did not tell Bradh'v that he had certain hooks, too 
heavy to cai’rv n]) to his (Bradleys’) otlice. 

The next conversation defcMulant recalled was in 

71 October, ^li*. Bai’dlev came around to d(‘fendant’s 

« 

otlice, just as d(‘f(‘ndant was leavini** in the afternoon, 
with a pai)(‘r that he was seiwing' for a motion in this case, 
and they had a conversation, as d(‘fendant recalls it, in the 
hall. Defendant did not think Bradlev came inside the 
otlice. Defendant said he was Jnst h'avini;-, and that he 

had to <*•() to Xew York for a fnn(‘ral on tlie dav that the 

* * • 

case wonld came up; and they had some talk ai)ont that and 
then they discnsscnl the case to some extent aloni*- tin* same 
lines as the tele])hone convei'sation, d(‘f(‘ndant t(‘llino- Brad- 
h‘y he wonld not hav(‘ takmi lh(‘ attiliuh* that 1 h‘ did if he 
r(‘ally understood th(‘ inattcn*: and that d(‘f(‘n(lant was ])er- 
fectly glad to go into it at any time*. D(‘f(‘ndant said noth¬ 
ing about claiming a licMi against Mi*. White on account of 
any obligations fi*om Mr. AVliite; and did not say that he 
was ])re])aring to fnrnisli Mr. White an account. Defend¬ 
ant did not ti‘ll Mr. Bradh'v that th(‘ fund was still in- 

• 

tact. Defendant did not know what he said, jirecisely, in 
reference to the fund; Inil, if he ref(‘rr(‘d to it at all, it was 
simply that he had a licMi on the entire fund, which he had 
exercised in 11)16 or shortly then'aftm*. Defendant did not 
tell Mr. Bradlev that all the infoi*mation was in the tiling 
cabinet and when he had tiiru* he wonld make np the ac¬ 
count. The ditliciilty was that som(‘ of the information was 
not thei*e; that was one of the* troubles. D(‘fendant did noi 
know that he had said (‘verything that was in the conversa¬ 
tions with Mr. Bradl(‘v, ])nt there was nothing that at all 
resembled what Mr. Bradley stated in those respects. 

The bases of the items shown in the account tiled with 
the amended answer in this case are, except for an amount 
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of $500, wliicli is tlio cost niid expense of litigation, inchul- 
ino^ j)rintin<^, and tlie itinii of ])ayment to Mr. AVliite, 
72 for l(\i>al services of defcnidant wliicli he rendered to 
the Sand Filtration (\)rj)oration in various matters 
and the le«*al servic(‘s of Mr. Frank W. llackett in other 
matters than the \Vliit(‘, lJ(‘(*(‘iv(‘r, case aicainst the United 
Slates. Dt'fiMidant reiiarded this as a statenunit of what 
the servici‘s W(‘n* act nailv worth. l)(‘fendanUs father's 
services were reiuhncd in the years 1 !)()!>, 1910, and possibly 
1911. Defendant advanc(*d monevs to him and reimbursed 
himself, did'endant, when he seizeil this fund. He claimed a 
lien in the amount of those s(‘rvices and, therefore, claimed 
interest. That was duriiii** tlu* life of defendant’s father. 
Defendant claimi'd in his own rii*ht. 

The defendant thone:ht he refi‘rr(‘d to all the items of 
credit, showing’ a balance* diu* on account of his father and 
himself of lU'arly $.'),()()(). The* exact ame)unt was $2,984.40, 
which was stated as elue* el(*fe*ndant anel his father, mean¬ 
ing:, e)f ceeurse*, elue* elelVnelant, as elefe'iielant hael already 
covereel his father. 


The*ie*npe)n the* followini^ oe*e‘Ui're‘d : 

The Uourt: May 1 suui^e*st, in oreler te) keep the recorel 
straight ? 


l>v the (V)urt: 

(^>. As 1 nnele*rstanel yon, those* several items which you 
eleducte‘el fre)m that funel then in ye)ur haiiels for ])rofes- 
sional services renelere*el by ye)urself and by your father, 
were baseel e>n what ye)u e*once*ive*d those servie*es were rea- 
semably we)rth in each instane*e, lather than u])e)n a certain 
sj)ecitic ce)ntrae**t fe)r that amount? A. Xo; it is not epiite 
as sim])le as that. One of them was on a contract; the first 
two items of $(>,000 and $5,0()8.r)5 were on cemtracts. 

Q. The $5,000 relateel to this case, which I am ex- 
73 dueling. A. Are ye)u e*xe*luding that ? 

1 am excluding that feir the moment; I mean 
the amount that yeui eleducteel e)ut e)f what you claim you 
are entitl(*el te>. A. $0,000 was received. 

Q. On e]uantum nu*ruit: was that ])ersonally claimed? A. 
No. $1,000 originally ein ceintract, anel unelerstaneling that 
the $5,000 went to- 
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Q. (Tiitor])osiii^.) That is your father's l)ill ? A. Yes, 
sir. 

Q. How al)()iit tlie olluM* items, your items ? A. Tlie other 
items? The next item of mine was fixed hv mvself, and 
ineliules eertaiu ])aymeiits to l)e made to Mr. AVhite on the 
(\)tton & AVhite period. 

(,). AVhat I want to know is wliat was on a quantum meruit 
basis. Xow, the next it<‘m? A. May I state this? I am 
certain tliis was quantum meruit, ])nt tlie second item was 
one whicli I regarded as fixed witli the Sand Filtration 
people in 191(5, and that was the snhj(‘ct of dispute between 
ns, so that I think 1 on 2 :ht to sav that was ori<»inallv on a 
ipiantnm nneaiit basis, and tlum reij:arded as a contract. 
The I'est was fixed hv mvself on an estimate of the value 


(>f the sei’vices. 


Mr. Marshall: If your Honor ])leas(‘, I move to exclude 
this testimoiiv and strike it out. 

The (hnirt : (h)ncerniiii»- the ilmns liased iqioii the White 
r(*ceiv(M‘shi]) ? 

M r. Marshall: Yes, sir. 

hdie (knirt: 1 will i*rant the motion to strike it out. 


74 4h) whi('h rnlinu: d(‘fendant, by his counsel, duly 

(‘xcepted. 

(h'oss-(‘xamined: 

Defmidant kiu'W wlnni In* icot th(‘ :^l?0,27h.4() that he had 
(‘(‘I'tain elams ai;ainst it hut did not know exactly what 

thev were or how much thev were and did not undertake to 

• • 

settle the matter. He h‘ft it in jihevaiice until after the 
war. Defendant took that amount, claiinini;- a fum ; hnt he 
kept it witliont makiiii*- any ])ayment on it until later; and 
then, liavim*' satisfied himself that it was jierfectly fair as 
hetw(*en him and the Sand Filtration Comjiany, and with¬ 
out tliinkini!: that Mr. White* was aiiythini*’ hnt nominal ])er- 
son, defendant simi)ly took the whole tiling, which he 
thoni»ht was ])erfectly projier. 

H(‘ wrote a nninher of letters, which were in evidence, in 
which he referred to the examination of his files. That was 
ill a totally different connection. Tt was in connection with 
the ])ro])osition which was up with Mr. Fomstock, to rebate 
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part of this claim. Tliat was a matter wliicli could be de¬ 
layed, because det'eiidaiit wanted to j>:o tlirougli tlie whole 
record to see just liow everything stood, so that he would 
be .safe and not do something exposing himself either to 
misconstruction or anything else. Wlieii he was writing 
to Mr. White, in these various cities, saying that he would 
make some settlement in this matter and get it adjusted, 
but that he had to go through a good deal of data, he was 


referring to the same thing. Mr. White understood it in a 
general way. 

Defendant was asked as to a whole series of letters, and 
could onlv sav that concurrentlv with the letters, which 
l)laintitT's counsel put in evidence, to Mr. Comstock, de- 
fendanCs letters were contemporaneously referring 
75 to exactly the same thing. Defendant though he fur- 
nished Mr. White with an account when he ])aid the 
obligation which the Sand Filtration Corporation owed to 
him, with the consent of Mr. Comstock. Defendant under¬ 
stood that amounted to an account stated, lie was not fa¬ 
miliar with the receivership ri'coi’ds at that time. Defend¬ 
ant furnished ])laintiff a statement of account in that letter, 
which (h‘fendant understood covered everything. Defend- 
ant had no idea that lu‘ was ol)lig(‘d to ac(*ount to ])laintilT 
further than in tliat way, i. e., as shown in the letter of 
October 12th, IMaintifCs Fxhibit Xo. !>. That, taken in 
connection with latm* corres])on(h‘nt, covers the rest of it, 
and was the only thing in the nature of an account that 
defendant furnished ])laintil*f. Defendant did not think 
that lie .said that he considered ])laintitf had nothing fur¬ 
ther to do with the matter at that time. It is verv hard 

• 

for defendant to tell counsel exactly what he had in mind 
at that ]iarticular time, without going back and refi*eshing 
his mind by the corresjiondence. d’lie pro])osition was that, 
the ShHkI Filtration (\)m])any having ])ut him in as receiver, 
would naturallv get him out as receiver; whether defend- 
ant made the sugg(‘stion to Mr. Comstock first, or who it 
came from, the suggestion was made that this account be¬ 
tween defendant and the Sand Filtration Com])any- 

An interruption liy ])laintitf's counsel was thereupon 
made, with the words: “Mr. Ilackett, T haven’t asked you 
about the arrangement vou had with Mr. Comstock.” De- 
fendant said he could not answer counsel’s question with- 
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out going into that arrangoment. Plaintiff’s counsel then 
said his question was comparatively simple; and continuel: 
“You have been over all of this file of correspondence in 
connection with this case, preparing for this trial, have 
you not?’’ Whereupon defendant answered: “I 

76 have heard a great many things at this trial that 
I had forgotten about, certainly.” 

Defendant had prepared himself by going over the corre¬ 
spondence and refreshed his mind about some of these 
things. 

Defendant did not send plaintiff any further account 
after the sending of the letter with the check enclosed, be¬ 
cause the only proposition involving any account was a 
proposition that defendant remit some of his fee to his 
client. His client was asking him if he would do that, 
and they never got anywhere with that proposition. De¬ 
fendant did not at that time conceive of himself as plain¬ 
tiff’s attorney. As defendant understood it, the only pur¬ 
pose of plaintiff’s being told anything further was, by 
consent of all parties, to have plaintiff go through the 
proper proceedings in order to get the discharge. At that 
time defendant did not even pay plaintiff’s bond. Defend¬ 
ant had reecived a letter from ])laintiff some time before 
that, about i)laintiff being a receiver and probably under 
bond, but defendant did not recall definitely; it did not 
make an impression on his mind. Defendant did not think 
plaintiff asked him for an account in the letters written 
subsequent to the time that he remitted the sixteen hun¬ 
dred and odd dollars. Defendant’s recollection was that 
])laintilT asked to be informed of the settlement which was 
supposed to be pending and defendant wrote him, in an¬ 
swer, explaining why that matter was being held up. De¬ 
fendant did not intend to waive any of his rights in that 
correspondence. Defendant thought those letters spoke for 
themselves. There were several times when ^Ir. (’omstock 
and the defendant were on the verge of a definite agree- 
mnt. Defendant always told Mr. White, in answer to his 
hdters, exactly how this thing stood. 

77 When ])laintiff wrote defendant about being 
hounded by the bonding company, plaintiff said he 

referred them to defendant; and defendant alwavs an- 

' •/ 

5—4792a 
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swered the direct (iiiestioiis of their representatives. In 
fact, nobody lias done anything in this matter except de¬ 
fendant, until plaintitf and his counsel started this suit. 

Defendant took up the matter of the examination of the 
data and his liles at the time that he said he would in the 
earlier of those letters, lie was interrupted by a series of 
things: a physical breakdown, the hostilities against Ger¬ 
many. lie took the matter ui) to the best of his ability, as 
he could. It was on his desk for a long time. The position 
defendant was in with the Sand Filtration people was that 
he was considering a proposition against himself, reducing 
his own fee and depriving himself. Defendant took up the 
matter immediately, and then there was an interval, the re¬ 
sult of closing his otlice on account of the War. He had all 
his tiles before him in IJlKi, but they did not get anywhere 
in 1916 because of the War. He collected the data in 1916 
to some extent; but did not make a written memorandum. 
He went over the matter at that time, and again in 1919, in 
a summary way. He then wrote letters, which are in here, 
explaining his ])ositiou in the matter, to the bonding com¬ 
pany, to Hr. White, enclosing the letter to the bonding com- 
])any, and to ^Ir. White refusing to turn over anything to 
him. He examined some of this data then. He went 
through the old contracts to make absolutely sure that there 
were no creditors or other ])eople of these various partner- 
shii )s that could bob up and cause some dilliculty. He de¬ 
termined the matters involved at that time to his own satis¬ 
faction and conlirmed his ])osition. The defendant could 
not remember whether he left anything undeter- 
78 mined in 1919. He came back in July; he was de¬ 
mobilized in August. He was laid up for about a 
month as a result of falling otT the train; he came back 
nearly an invalid in the family, and everything was in a 
turmoil. At the time of the letters, in 1919, he went over 
what he could find, in a summary way, to assure himself 
his position was correct, and ascertained to his satisfac¬ 
tion at that time that his position was correct at that time. 
He did not make some kind of a statement at that time be¬ 


cause of the (luestion between himself and the Sand Filtra¬ 
tion Company as to how much of his fees, which he had 
earned, he would decide to give up. He did not decide to 
give up any, but talked over the matter of doing it. 
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Questioned by the Court, defendant said: I decided to 
give them up if I could give them up in a way which would 
not expose me to any backfire of any kind. 

The only thing in 11)19 was the (luestion of defendant’s 
fees for the Sand Filtration Company. Defendant did not 
tell Mr. White about that when he was being asked to do 
something about it, because he thought Air. White had un¬ 
derstood that. Defendant was, incidentally, trying to get 
something to pay plaintilT on ])art of his attorney’s fees. 
Defendant thought i)laintiti(’ understood it in a general way, 
certainly. Defendant had no deliuite recollection of hav- 
ing said so or written it to ])laintiff; did not know what their 
conversations were. The winter of 191() was very hurried 
and defendant can not recall anything about conversations. 
When he talked to Mr. IM-adley, in October, 192(), defend¬ 
ant did not sav that this fund was intact. It certainly was 
not; it was not preserved; defendant said no such thing to 
Air. Bradley. Defendant did not sav that he finally decided 
that he was all right; he does not know now whether 
79 he was right; he believed then that he was. 

Defendant appropriated the fund shortly after the 
demand by Air. White in 1919, when he saw that there was 
nothing more. He can not tell whether he had it intact un¬ 
til Air. White demanded it of him, and does not know ex¬ 
actly how the account stood. He had a series of claims 
against it. In stating that he had exercised his lien in 1916, 
defendant did not mean by that that he had taken the money 
in 1916 and a])propriated it to his own use; he meant that 
he held it, claiming a lien. He regarded it as his own, sub¬ 
ject to claims made against it. 

Miss Violet Ledig, j)nblic stenographer, em])loyed by Air. 
Hackett for part time work during the last three years, 
was in his office in June, 19*J6, when he called Air. Duncan 
Bradley on the telephone and heard Mr. Hackett say to Mr. 
Bradley that if Air. Bradley knew the facts in this case 
he would not have written this letter (Bradley to Hackett, 
June 17, 1926); and he (Hackett) offered to explain it to 
him, talk the matter over with Air. P>radley, and a ])lace was 
to be decided on; Air. Hackett said his ollice would probably 
be the best place to hold this conference, because what* 
records Air. Hackett had were in his oflice. That was all 
she heard. 
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Cross-examined: 


8he recalls the date as early in June. It happened to be 
near her birthdav. She usually took note of Mr. HacketCs 
conversations over the telej)hone. Asked if she “took 
notes,” she answered “not steno^raj)hic notes.” She did 
not know why, but, bein^ there in his ollice—his ollice is 
rather small and yon can not help but hear these conver¬ 
sations. She had no instructions whatsoever to take mental 
notes of telephone conversations. She can recall other con¬ 
versations of a year ago of whicli she took mental 
80 note; she has a tlelinite recollection of them. Mr. 

llackett has a one-room ollice. He called Mr. Brad¬ 
ley. lie did not re(inest witness to call him. She did not 
know Mr. Bradley; did not know of him; did not know 
what Mr. llackett proposed to talk about. 

She had seen tliis letter from Mr. Bradlev. She does not 
read Mr. lla(*kett’s mail but just opens it. She had not heard 
of Mr. Bradley before. She and ^Ir. llackett had not talked 
about his intention to call Mr. Bradlev. She knew there 
was something in the letter about the Sand Filtration Com- 
j)any; she saw that when she opened the letter. She did 
not know what Mr. llackett was going to talk to ^Ir. Brad¬ 
ley about. The Sand Filtration Company was not men¬ 
tioned bv him (llackett) over the telehone. She did not as- 
sociate it until afterwards, when he (llackett) told her 
about it, until she was helping him make memoranda. He 
did not discuss the tel(‘])hone conversation with her. He 
asked her if she renuunbered this telephone conversation. 
Several months ago; she could not say how many months 
ago. That is all he said, whether she remembered the con¬ 
versation. She said: “Ves, 1 remember the conversation.” 
She repeated it at that time. That was all that transpired. 
He has not s])oken about it since. Mr. Marye and Mr. 
llackett asked her if she would come down today; called her 
at noon and asked her to come. She was talking at recess 
time with them and he told her why she was asked to come 
down here. Thev did not go over the matter of this tele- 
phone conversation; they explained that she was going to 
be called as a witness about the telephone conversation, but 
Hiey did not discuss the telephone conversation at all. She 
can not say that she is pre]>ared to repeat his (llackett’s) 
conversation word for word. 



CHAUNCEY HACKETT VS. WM. FRYE WHITE, REC. 


69 


Her birthday was June 7. This was around that 

81 time. She does not think that he said something 

else that she does not recall-nothing of any im¬ 

portance. But she could not say what was important and 
what was not in that conversation. 

She recalls Mr. Hackett’s room number as 422 Earle 

Building-no, Munsey Building. She did not know when 

he moved into that building; she was not with him when 
he did that. She handles his work three times a week and 
has been doing it off and on for probably live years. 

Thereupon the defendant, recalled in his own behalf, tes¬ 
tified further as follows: 

He did not ever refuse to give Mr. White any information 
and never refused information to anybody. 

Whereupon Mr. ^larshall, counsel for plaintiff, said: 
‘‘You have only been asked as to Mr. White.” Defendant 
replied: “Then I withdraw evervthing exce])t as to Mr. 
White.” 

Cross examined, defendant stated that he gave Mr. 
White, the plaintiff, the information he had about this case 
about the year 1910. Defendant never gave plaintiff any 
information as to what happened to the $20,000, but gave 
him information as to how the matters were going. Up 
to a certain time defendant gave information to plaintiff 
as to what had been done with this $20,000; gave him all 
the information that he asked. Defendant thought he gave 
plaintiff information as long as he corresponded with de¬ 
fendant; and then said “Xo, I take that back. No, [ did 
not answer Mr. White’s letters; I did not see that they 
asked for anything in them, and he was in possession of 
all the facts.” Defendant gave plaintiff information other 
than that contained in those letters. Defendant gave plain¬ 
tiff to understand that plaintiff had claims against the Sand 
h^iltration Corporation from the time the money came 

82 in, in accordance with the program. 

Asked if he did not tell plaintiff that he had ap¬ 
propriated the money to himself, defendant answered that 
he told plaintiff that the money was subject to his (de¬ 
fendant’s) claims. Asked whether he could not answer the 
question directly, whether he ever told Mr. White that he 
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had appropriated the money to himself, defendant an¬ 
swered: “I think 1 informed him that I either had or was 
p:oin^ to, very clearly.” Asked whether he had ever told 
plaintitT that, either verbally or in writing, defendant 
answered that he did not know whether he had told plaintiff 
that he had a])])ropriated the money himself, but he made it 
clear that he claimed it. Defendant thought it was quite 
obvious. He did not think that it was a fact that all of the 
information ever given plaintiff about the money was con¬ 
tained in the letters. Defendant thought Mr. AVhite under¬ 
stood, or that he caused ^Ir. White to understand, between 
1914 and 1919, the arrangment made about the claims in the 
case and the situation about this matter. 

Defendant said that ])laintiff’s counsel stated plaintiff’s 
position was that he was not interested as between defend¬ 
ant and Mr. (^unstock. Between 1914 and 1919 defendant 
told plaintitT, as far as defendant can remember it, that 
whatev(‘r Ih' got out of that suit, whether it was thirty thou¬ 
sand dollars or only a thousand dollars, was going to be sub¬ 
ject to his claims, lie told defendant at that time what his 
(daims were. Asked whether he knew the amount of his 
claims between 1914 and 1919, defendant answered think 
T was in a ])osition where T could claim more than T did.” 
Tie mentioned the amount of his claims to plaintiff between 
1914 and 1919. Defendant knew the amount. 



answer to the question, ‘AVhy, then, knowing the 
amount, did it take you all this time to figure this 
out?” def('ndant answered: “Tt didn't take nn* all 


this time to figure it out. That was figured out once 
in 1919, and tlnm T agreed to consider a reduction.” An¬ 
swering th(‘(juestion “Yon didn’t tell Mr. M'hite, did you?'’ 
defendant said “Xo: that had nothing to do with Mr. White; 
it was with the Sand Filtration Company.” 

Defendant did not tell Mr. AVhite what he had figured out, 
because it was never settled. PlaintitT did not know what 


that amount was. Defendant told ])laintiff in a general way 
what he was going to do, but did not tell plaintiff the de¬ 
tails. 


84*1* fFndorsed.*! F(]uity, Xo. 49,140. 'William Frye 
White, Deceiver, vs. Chauncey Hackett. Amended 
Statement of Evidence. Chauncey TTackett, Tench T. 
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Marye, Attorneys for PlaintitT. Filed, May 7,1928. Frank 
E. Cunningham, clerk. 

85 Paper dated November 30, 1914, marked ‘‘in dupli¬ 
cate,” as follows (being IMaintitT’s Exhibit 19): 

“I will, in the event of success in the case of TF/u'fe, Beer, 
of Cowardin, Bradlei/^ Clay cf' Co. rs. U. S. pay to William 
Frye White on receipt of my fees therein, an amount equal 
to 25% of the same, said i^ayment to be in full of all serv¬ 
ices performed by said AVhite, and the firm of Cotton and 
White, in said case; and will also so far as my collection be 
within my control, see to it that payment in full shall be 
made from anv funds realized in the before-named case of 
all charges due said Cotton and White in the case of Sand 
Filtration Co. vs. L. E. Smoot et al., as shown on the books 
of said firm in my possession; it being understood that said 
White vdll retire as receiver, and attorney therein, when 
requested. 

“CHAUNCEY HACKETT. 

“T agree to the above this 3rd dav of December, 1914. 

“WM. FRYE WHITE.” 

86 Plaintiff^ s Exhibit 4, Upon Stationeby of Mil 

Hackktt 

“Washington, D. C., September 26, 1916. 

“Wm. Frye White, Esq., 

35 Congress Street, 

Boston, Mass. 

87 ‘ ‘ Dear 'William : 

“I enclose ])ower to receive and receipt for the warrant 
in the San Filtration case. Please sign and forward. As 
soon as the warrant has been issued 1 will forward to vou 
another power of attorney, giving me the power to endorse 
the same, and also an account of the distribution. 

“T trust you are very well. I have not been in Boston 
at all this summer, or I would have dropped in to see you. 
I was much interested in your brothers victory in the Maine 
election. 

“Yours sincerely, 

“(Sgd.) CHAUNCEY HACKETT.” 

“My compliments to Mrs. White. I hope all goes well 
with all.’’ 
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Plaintiff’s Exhibit 33, on Stationery of Mr. Hackett, 


“AVasliin^ton, D. C., September 26, 1916. 


‘‘Frank P. Comstock, Esq., 
199 Canal Street, 
Providence, R. I. 


i i 


Dear Mr. Comstock: 


“Yours of Septemlier 19, which came to my office in my 
absence, I have just read. I note the amounts due those 
who hold the notes of the Sand Filtration Corporation, and 
I will prepjire an account of the distribution pro]iosed very 
shortly. Ain I correct in assumin.i>: that you represent all 
tivc of lh(‘ note liolders, or do you represent only yourself 
liouis 11. Comstock, jind (\)mstock & (\)mpany? If 
88 the lattm* is cori’cct, can you tell me who is the ixqire- 
seiitativ(‘ of the Estate of Joseph Davol, and who is 
the representative of Dean Shibley ? If you have this in¬ 
formation at hand, it may save a <j:ood deal of time and 
trouble for me. 

“I will drav.’ the necessary papers as soon as ])ossible, 
and hope to iret the consent of all jiarties, so that the matter 
can be closed up without delay. 

“Yours verv trulv, 

• » 7 


“(So-d.) 


(JIATTX(J^:Y HACKETT. ’’ 


I^laintiff’s h’iXimuT o, Upon the Stationery of AVm. Frye 

AVhite 


“Mv Dear Chauncey: 


“I)Ostou, Mass., Sept. 27, 16. 


“AVhat has ha])peued to the Filtration settlement? Some 
time since I wrote you and your father very kindly replied 
savilli? in substaiu'e that thev told him at the Treasurv that 
the warrant would be forth comins? in a few days. 1 am 
anxious to know, not oulv because 1 ‘need the monev’ but 
because I have wondered whether it would be necessary for 
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me to come to AVasliinglv.ii so that T might pay you tlie din¬ 
ner I owe you. Please let me hear from you. 

‘‘Sincerely vours, 

“(Sgd.) ‘‘ WM. FHYP] WHITE.’’ 

Plaintiff’s Exhibit 2. 


89 Chauncey Hackett, 

1211a Connect i(*ut Ave., 
Washington, D. (\ 


“Know all men hy these ])resents, that 1, William Frye 
White, Receiver of Cowardin, Pradley, Clay & (^o. of Bos¬ 
ton, in the State of Massachusetts, have made, constituted 
and appointed, and hy these presents do make, constitute 
and appoint Chauncey Hackett, of Washington, District of 
(’oluml)ia, my true and lawful attorney for me and in my 
name, i>lace and stead to receive and to receipt for, the 


amount found due from the United States in case Xo. 29(118, 
in the (\)urt of Claims, unto me, the said William Frye 
White, Receiver, as aforesaid, the said sum found due being 
$20,273.40, with full power to my said attorney to receive 
and receipt for the warrant therefor; and with full power 
in my name to sign and verify any receipt or other instru¬ 
ment necessary and projier for the doing of the things 
aforesaid, giving and granting to my said attorney full 
power and authority to do and jierform all and every act 
and thing whatsoever recpiisite and necessary to he done in 
and about the premises, as fully to all intents and purposes 
as I might or could do if piM'sonally ])r(‘sent at the doing 
thereof, with full jiower of substitution and revocation, 
hereby ratifying and confirming all that my said attorney, 
or his substitute, may or shall lawfully do, or cause to be 
done bv virtue hereof. 

“In witness whereof, I have hereunto set my hand and 
seal this 28th dav of September, 1916. 

“(Sgd.) ‘ WM. FRYE WHITE, [seal.] 

“Rcrc/rcr of Cotrardnf, Bradlvy, Clatj ((: fV>. 


90 “State of Massachusetts, 

Couniy of Suffolk, ss: 

“I,-, Notary Public in and for the aforesaid, 

do hereby certify that William Frye White, Receiver of 
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Cowardiii, Bradley, Clay & Co. ])ai ty to a certain power of 
attorney, bearing date on the 28th day of September, A. D. 
191 b, and hereto annexed, personally appeared before me 
in my office aforesaid, the said William Frye White, Re¬ 
ceiver of Cowardin, Bradley, Clay & Co., beini? personally 
well known to me as the person who executed the saidi 
power of attorney, and then and there acknowledged the 
same to he his act and deed. 

‘‘Given under my hand and official seal, this 28th day of 
September, A. D., ]91(). 

[seal.] “FITZ IIFXRY S.MITII, Jil, 

Public.''' 

“Office of Auditor for War Department. Oct. 2, 1916, 
Date Received.” 


Plaintiff's Exhhut 6, Upon the Stationery of Chauncey 

IIackett. 


“Washington, D. C., Sej)!ember 28, 1916. 

“AVm. Frye White, Fsq., 

35 Congress Street, 

Boston, Mass. 

“Dear William : 

“Yonrs of Setpemher 27tli, just received, has crossed 
mine. Please let me have the ])ower of attorney just as 
(juickly as possible, so that 1 can get the warrant 
Id issued. As soon as 1 have the number of that 1 will 
forward to yon tin* ])(>wer of attorney authorizing 
me to endorse, ddie amount due will be at once available. 
Hoping that you have already received my letter, and per¬ 
haps answered it, 

‘Yours sincerelv, 

“(Sgd.) 


CHAUNCF.Y IIACKETT. 
D.” 
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Pf.aixtiff's KxHiniT 7, Fi'on thf. Stationi:ry of William 

Fhye White 

“Boston, Mass., Sept. 28, 1916. 
“Channeoy Haekett, Esq., 

1211 Connecticut Ave., 

Washin»:ton, D. C. 

“My Dear Chaitxcey: 

“T liave yours of tlie 2()tli (‘iiclosine,’ power of attorney, 
wliicli I liave execnt(Hl and ndnrn lierewitli. I am ^lad to 
see a little movement in this matter, as voiir father wrote 
me some time ai»‘o that the warrant was readv to issue. I 
drop])ed yon a line yest(‘rday (*oncernin.e: the matter. 

“1 note what yon say about forwai'dini*’ another power 
of attorney e:ivin.i»’ yon the ])owcr to indorse. Of course I 
have no objection in the woi*ld to doin^- this. Being a re¬ 
ceiver, and probably under bond, although 1 have forgotten 
what the record will show in respect to that, 1 want yon to 
he sure that the matter of tin* disbursement of the money 
is done in such a way as will protect me from any come¬ 
back. 

“1 shall he interested to s(‘e the account. ^Iv recollec- 
tion is that I am not only to rec'eive out of the fund 

92 my inter(‘st under tin* fee agreement hut that some 
adjustment was to he made on the old Smoot case. 

Of course I have no recollecdion whatever as to the amount 
of servic(‘s a])p(‘aring on th(‘ Cotton & Whit(‘ hooks and 
shall he glad to h(‘ar fi'om you in r(*sp(‘(*t to that. 
“Sinc(‘iH‘lv vonrs, 

“(Sgd.) ‘ ‘ WM. FRYE WHITE.” 

Rlaixtike’s Exhibit 1. 

93 Form 1782. 

Treasurv Department, Suh-Treasurv Service. 

Form 1782—Ed. July 10-06-2,000. 

P()U'(‘r of Attorney to Collect Money Due on Warrant to an 

Individual. 

Know all men by these presents that I, William Frye 
White, Receiver of Cowardin, Bradley, Clay and Company, 
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of (Residence) 35 Congress Strec*!, Boston, of the County 
of Suffolk and State of Massachusetts, do hereby make, 
constitute, and appoint Channcey Ilackett, of (Residence) 
Washington, D. C., my true and lawful Attorney, for me 
and in my place and stead, to indorse my name on United 
States Warrant Xo. 3797, dated October 4, 1916 for Twenty 
thousand two hundred and seventy three 40/100 ($20,273.- 
40) do-oars, issued on (kind of) War settlement Certificate 
Xo. 118,441, and to receive and recei])t for the money, giv¬ 
ing my said Attorney full power to do everything whatso¬ 
ever, necessary under the statute or executive regulations, 
as fully as 1 could do if ])ersonally ])resent, hereby ratify¬ 
ing and confirming all that mav be done bv mv said At- 
torney by virtue hereof. 

In witness whereof 1 have hereunto set my hand the 5th 
dav of October 1916. 

(Signed) WM. FRYH WHITE, 

Receiver of Rowardin, Rradlei/, Clai/ and Company, 

Signed in the presence of— 

(Signed) A. E. BROWX. 

“ FITZ IIEXRY SMITH, Jr. 


State of Massachusetts, 

County of Suffolk^ ss: 

B(‘ it known that on the 5th day of October, 1916, before 
me, h^’itz Henry Smith, Jr., ]U‘rsonally a])penred William 
Frye White, Receiver of Cowardin, Bradley, Clay and Com¬ 
pany to me personally well known to be the identical ])erson 
named in the foregoing Power of Attorney, who, in my 
presence, subscribed and acknowledged the said Power of 
Attorney to be his act and deed; and 1 do hereby certify 
that the said Power of Attornev was read and fully ex- 
plained to the said William Fi*ye White, Receiver of Cow¬ 
ardin, Bradley, Clay & Company at the time of acknowl¬ 
edgment. 

In testimony whereof 1 have hoi'eunto set my hand and 
affixed mv notarial seal the dav and vear aforesaid. 
(Signed) FITZ IIEXRY SMITH, Jr., 

Notary Public. 

94 To be acknowledged before an officer having au¬ 

thority to take acknowledgement of deeds. 
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If executed in a foreign country the acknowledgment 
must be made before a Notary Public, with his seal attached, 
or a United States Consul or Minister. 

This instrument must be signed in the presence of two 
persons, who must sign their names as witnesses. 

The residence of both parties must be distinctly stated. 

The indorsement by the attorney: Name of Payee:- 

-, by-, Attorney in Fact. 

95&95y2 Plaintiff’s Exhibit 3. 

War Settlement Warrant. 


No. 3797. 

United States Treasury Department, Washington, D. C. 


October 4, 1916. 


To the Treasurer of the United States: 


Pay to William Frye White, receiver of Cowardin, Brad¬ 
ley, Clay and Company, or order twenty thousand two hun¬ 
dred seventv-three 40/100 dollars, $20,273.40/100. 

W. G. iMcADOO, 

Secretary, 
By C. II. MILLER. 

W. W. WARWICK, 

Comptroller. 


The Treasurer U. S., Washington, will pay this warrant. 
Certificate No. 118,441. 

F. J. THIEL, 

Depiiti/ Asi^istant Treasurer^ 

By W. G. PLATT, 

Chief Clerk. 

P. 0. address: c/o Chauncey llackett, atty., present. 
17041. 
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96 Plaintiff's Exhibit 8, on tih: Stationery of Chaun- 

CEY IIackett. 

“Washington, District of Columbia, 

October 4, 1916. 

“Dear William: 

“Please execute the enclosed power and return to me by 
the earliest mail. 

“Yours sincerely, 

“ (Sgd.) ClIAUXCEY IIACKETT. 

“William Frye White, licceiver of Cowardin, Bradley, 
Clay & Co., 35 ('ongress Street, Boston.” 

Plaintiff’s Exhibit 9, Ui’on the Stationery of Cuauncey 

IIackett. 


“Dear William: 


“Washington, 1). C., October 12, 1916. 


“Yours of Se})tember 28th received, and also the powers 
of attorney. 

“1 enclose cIrhiuc to your order covering your services 
(Cotton and White) in the case, your fee being 8Vi% of the 
sum recovered. 

“There may be a further sum for services never paid in 
the Smoot case. I lind $137.50 charged on the Cotton and 
White books; later 1 did a certain amount ot‘ work in that 
case say about $400, of which you are entitled to Mi- 

“Aly impression is that the $137.50 item was paid. 
97 “1 am in correspondence with the persons entitled 

to distribution, and will attend to this, and your dis¬ 
charge. The accounts and pai)ers when drafted will be 
forwarded to you. Aleanwliile I hold, as attorney in a 
special account at Biggs on which 2% interest is paid the 
judgment monev, less the fees, in the suit against the 
United States. ** * * 

(Note.— Bemainder of letter personal, and not pertain¬ 
ing to this case.) 

“Yours sincerely, 

“(Sgd.) 


ClIAUXCEY HACKETT.” 
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96 Plaintiff's Exhibit 8, on tiii: Stationery of Chaun- 

CEY IIackett. 

“Washington, District of Columbia, 

October 4, 1916. 

“Dear William: 

“Please execute the enclosed power and return to me by 
the earliest mail. 

“Yours sincerely, 

“ (Sgd.) ClIALWCEY IIACKETT. 

“William Frye White, Keceiver of Cowardiu, Bradley, 
Clay Co., 35 C'ongress Street, Boston.’’ 

Plaintiff’s Exhibit 9, LT‘on the Stationery of Chauncey 

IIackett. 


“Dear William: 


“Washington, D. C., October 12, 1916. 


“Yours of September 28th received, and also the powers 
of attorney. 

“1 enclose cheiine to your order covering your services 
(Cotton and White) in the case, your fee being 8 V 3 % of the 
sum recovered. 

“There may be a further sum for services never paid in 
the Smoot case. 1 lind $137.51) charged on the Cotton and 
AVhite books; later 1 did a certain amount of work in that 
case say about $400, of which you are entitled to Mi- 

“My impression is that the $137.50 item was paid. 
97 “1 am in correspondence with the {lersons entitled 

to distribution, and will attend to this, and your dis¬ 
charge. The accounts and papers when drafted will be 
forwarded to you. Meanwhih* I hoUl, as attorney in a 
special account at Biggs on which 2% interest is paid the 
judgment money, less the fees, in the suit against the 
United States. 


* • * 


(Note. —Kemainder of letter personal, and not pertain¬ 
ing to this case.) 

“Yours sincerely, 

‘‘(Sgd.) 


CHAUNCEY HACKETT.” 


CHAUNCEY HACKETT VS. WM. FRYE WHITE, REC. 


79 


Plaintiff’s Exhibit 10, ox the Stationery of William 

Frye White. 

‘‘Boston, Mass., Oct. 13, 1916. 

“Chauncey Rackett. Esq., 

1211-A Connecticut Ave., 

Washington, D. C. 

“My Dear Chauncey: 

“Your welcome letter of Oct. 12th is received and I thank 
you very much for the enclosure. 

“I note what you say about your im})ression in regard to 
the payment of the $137.50 in the Smoot case. I have an 
ecjually strong impression that you are mistaken, because 
1 do not think we ever had anything from our clients. My 
recollection is that i)ossibly we may have had a retainer in 
the case but nothing was i)aid for services. 1 shall be very 
grateful to receive whatever else is coming, and will look to 
you to see that the proper acquittances are prepared for my 
release. 

“Very truly yours, 

“ (Sgd.) W.M. FRYE WHITE.” 

98 Plaintiff’s Exhibit 11 , Carbon Cory of Letter from 

Mr. Hackett to Mr. White. 

“October 16, 1916. 

“Wm. Frye White, Esq., 

35 Congress Street, 

Boston, Mass. 

‘ ‘ Dear William : 

“1 have your letter of the 13th inst. I note that your 
recollection is that the payment of the $137.50 was never 
made. 1 have so far failed to tind any evidence that such 
payment was made, and 1 think, therefore, that that sum 
should be paid to you as the surviving partner of Cotton & 
White. It will presently go forward. 

“Yours sincerely. 
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90 Plaintiff's P^xiiihit 12, Upon the Stationery of 

Wm. Frye White. 


“Boston, Mass., Nov. 7, 1916. 

“Cliauiicey llackett. Esq., 

“ Wasliiii^toii, 1). C. 

“^Iy Dear Cuauncey: 


“Enclosed i- niv check for $6d in settlement of voiir share 
of the Ijongevity (‘ases of Thos. J. Jackson and Bob't H. 
Chilton. Total fee $268.79. Mrs. Wilcox Vj $134.39. C. & 
W. 1 16 of balance, $8.39. llackett and White lifty-tifty on 
balance, $126. 

“What has become of the further settlement on the 
Smoot matter, and my tinal release as receiver? 

“Very truly, 

“(Sgd.) ‘ WM. FRYE WHITE. 


I^LAI NT IF F's Ex 111 BIT 



ON THE Stationery of Chauncey 
I Iackett. 


“November 11, 1916. 

“Frank P. Fomstock, Esc]., 

199 Fanal Street, 

Providence, R. 1. 

“Dear Mr. Comstock: 

“1 receive- vours of November 7th on mv return to 

* V 

Washini»ton. I was very sorrv not to have time to call and 
see you in Providence as 1 had ho])ed to do, but for lack 
of time 1 was not able to accomjilish it. 1 do not believe 
that it was necessary, as everythin^: seems clear. I took oc- 
casion to see Mr. Pllton G. Cushman, Mr. Dean’s adminis¬ 
trator, and had a talk with him of a perfectly satis- 

100 factory nature. He seemed to coincide with mv idea 

» • 

that it might be well in view of the circumstances, to 
draw' up a memorandum to lie signed by the various parties 
in interest covering the distribution, so that there will be 
no technical difficulty in getting the confirmation of the 
Court here to the Receiver’s discharge. Since seeing Mr. 
Cushman I have a letter from him, dated November 9th, 
telling me of his talk w'ith you on that day. 
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“You niav rest assiirod that 1 am moviim forward in this 

• ^ 

matt(*r with a viow to scdtlinu: it jnst as quiokly as my on- 
.i>-a^em(*nts ])tM'mit. T did not fool jnstifiod in makings: a trip 
to Providonoo sololy to soo Mr. Cnsliman about this mattor, 
and thoroforo post])onod it until T had tho o])])ortnnity of 
dropping: in on him in connootion with othor hnsinoss which 
took mo to Xow England. 

“Yonrs sincorolv, 

“ (Si?d.) ^ CIIAUNCEY HACKETT.’’ 


Pi.aixtiff’s ExiiiniT Id, I'oox the Stationery of C’iiaun- 

CEV TIackett. 


“Washiiifj^ton, District of (’olnmhia, Xovomhor 14, ItllO. 
“501 & Lon«:ovity. 

“Longevity acronnt: Sand filtration matter. 

“Dear William: 


“Thank von for vonrs of Xovomhor 7th dnlv I'ocoived 

• • » 

with onclosod choqno of $03. 

“1 am in corrospondonco with tho Sand Eiltration j^oo- 
])lo—that is tho noto-holdors—and will write later as 
101 . soon things ai'o r(‘ady foi‘ th(‘ closini*' np of tho re¬ 
ceivership. 

“Yonrs sincorolv, 

“(So-d.) ‘ (dlAUXCEY HACKETT. 


“William Frye White, Es(i.,35 Coni^ross Street, Boston. 


f f 


Plaintiff’s Exhirit 14, Uoon the 

EirvE White. 


Stationery of Wm. 


“Poston, Mass., Doc. 20, ’10. 

“Dear C’liArNCEv: 

“Greetings of tho Season ! What ha])])onod to oiir Eiltra¬ 
tion friends? Did thov refuse to come across in the Smoot 
case. I hate to have that matter of my discharger/ left open 
and wish it migfht he expedited. 

“Very sincerely, 

“(Sgd.) WM. ERYE WHITE.” 


6—4792a 
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Plaintiff\ s Exhibit 15. 


“Washington, District ot* Colnmhia, December ‘21, 1916. 

“Wm. Frye White, Esq., 

35 Congress Street, 

Boston, ^Nfass. 

“My Dear William: 


“I have vonrs of tlie 2ntli inst. 1 liave been in toncli with 
the various ])arties to tlie settlement ot* the Sand Filtration 
atTairs, and it is readv to be clos(‘d. The onlv thing that 
has been lacking has Iuhmi th(‘ tim(‘ for nu‘ to draw th(‘ ih‘(*(‘s- 
sary papers, and go over and verify certain accounts. ^ly 
idea is to have all hands consimt in advance to an 
102 account and distribution, and then go before the 
court and acconqilish yonr discharge. I have written 
voii ])(‘fore about the (*ondition of things as to the Smoot 

case as shown bv the books of Cotton and White. Have vou 

» • 

anv more information about this.’ The not(‘ holders will 

» 

not object to ])aying th(‘ ])roper fees. 

“T hope that Christmas finds yon and yonrs all well and 
happy, and that you will have a very merry one and a 
Happy New Year. 

“Yonrs sincerelv, 

‘ ClIAUNCEY IIACKETT.” 




Plaintiff’s 


Exhibit If), 


ON THE Stationery of Chax^ncey 
T Tackett. 


“Washington, District of (’oliimbia, 29 December, 1916. 
“Dear William: 

“T enclose checjiie for $31.50 and the account as yon re¬ 
quest. 

“I am buried to niv neck in the Butler cases which are 
about to be heard, but will shortly close nj) the Filtration 
matter. 

“A ITa])py New Year to yon and yonrs, 

“Sincerely, 

“(Sgd.) 


»y 


“2 Encs. 

“Wm. Frye White, Esqre. 


C. HACKETT. 
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Plaintiff’s Exhibit 17, on the Stationeby of Ciiauncey 

I Tackett. 

“Wasliiiigtoii, District of Coliiml)ia, Marcli 21, 1917. 

103 “Dear Williaai: 

“Thanks for your congratulations. 1 accciit them on bo- 
half of all concerned who are doing nicely. 

“I shall have to go over a good lot of old i)a])ers before 
T can clean np the receivership matter; this week and next 
I have trials; about April 1st (absit omen) I shall be able 
to take it np. 

“With best regards to yon, and yonrs, 

“Vonrs sincerelv, 

“(Sgd.) ^ (TIAUXCEY HACKETT. 

“Wm. h^rye White, Esqre., Boston.’’ 

104 Plaintiff’s Exhibit 34, on the Stationery of 

Chauncey IIackett. 

“Washington, District of Columbia, April 11, 1917. 

“Frank P. Comstock, Esq., 

199 Canal Street, 

Providence, K. 1. 

“Dear Hr. Comstock: 

“I have vonr letter of the 9th inst. The onlv reason that 

* 

this matter has not been closed out before is that it is nec¬ 
essary for me to get two or three days during which I can 
carefully go through the old tiles in my ofiice. 1 expected 
to do this last month, but owing to a change in the dates 
of hearing of a number of cases in which I am engaged, all 
my time has been taken u]) in court work until within a 
few days, when, unfortunately, my illness has necessitated 
])ostponing a somewhat conqilicated case in the Court of 
Claims, which will be heard on the 2r)th of this month. I 
liardly think, therefoi’e, that I shall be in a position to do 
anvthing until I have that case out of the wav, and I assure 
you that it will then only be a matter of a very short time. 
I apiireciate your ])atience aud consideration in the the 
matter. 

“Yours very trulv, 

“(Sgd.) 


CHAUNCEY HACKETT. 
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105 PlaintiffPxtiibit 30, ox tup: Stationfhy op 

Chauncky Hackktt. 


“Wasliin<>;toii, District of Columbia, 14 Juno, 1017. 
“Dear Sir: 


(i 


Replying to yours of 4 Juno, T onoloso liorowitli olioque 
to Mossrs. Starkwoatlior Sliojiloy oovoriiii^ promium on 
^Ir. AVhito’s bond. 

“Thoro lias boon so inuoli ])rossuro on my timo duo to 
omor^oiioy mattors ooiiuoctod with tlio war that 1 liavo not 
boon ablo to proparo tho jiotitioii and oiroulato it. You 
know that somo rosoaroh is uoodful boforo tho facts aro 
stated to tho court. I can not ])romiso to conqiloto the 
matter by Juno 27th, bnt I will dispose of it as (piickly as 
])ossible under tho circumstances. 

“Yours trulv, 

(Sgd.) ‘ CIIAUXCEY irA(J\KTT.“ 


t i 


“Frank P. Comstock, Fsip, lilt) Canal Street, Providence, 

R. I. 




Enc. choijue. 


1 y 


I^laixtiff’s Exhibit 18, 

being a letter on the stationery of William Frye White, 
with a rejily in ink written thereon by Chauncey llackett, 
as follows: 

“Boston, Mass., July 3, 1J18. 

“Lieut. Chauncey llackett, 

C/ Morgan, I larges cV: Co., 

Paris, France. 

“My Dear Chauncey: 

“I dislike to trouble you about such minor matters as 
law business when vour mind is full of the more im- 
106 portant business in which you and the other boys 
are engaged ‘over there.’ I am considerablv trou- 
bled at the situation which has developed in the Sand Fil¬ 
tration matter. I had supposed from things you had writ¬ 
ten me that it was all settled up and that I had been dis¬ 
charged as Receiver. It now turns up that not only have I 
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not ])ooii (lisdiar^od, but tlio fuiuls wliicli it was my duty as 
Kecoiver to disi)ose of, have not ])een distributed. The 
bondiiii^ company is askinjj: me embarrassing questions 
about wlien the funds were distributed, I having written 
them in res])onse to an iiniuii-y, that tliey had ])een—this 
last relying upon what you had given me to understand. 

“I wrote your father for information and he could tell 
me nothing excei)t that he did not have access to your 
j)apers and that there was a special deposit of some kind 
in the Kiggs l>ank. 1 think you ought to ai)preciate my 
position as tlie trustee of over $20,000 who can not account 
for what he has done with tlu‘ monev. It does not look 
good to me. 1 think you ought to send me at once author¬ 
ity sulVK*i(‘nt to open your liles of this case to me and to 
transfer anv balances which belong to me as Receiver to 
my credit. 1 expect a conference with Mr. Comstock soon 
and shall leaiai something more about the situation from 
liim. 

“1 do not think the inattiu- should await your return for 
that is too indefinite. 1 think your father has already writ¬ 
ten you about that and you will doubtless give him instruc¬ 
tions. 

“We here are all very inneh pleased at the work you are 
doing on the other side and 1 think we shall see the begin¬ 
ning of the end before long. My best wishes are for you. 

“Sincerelv vours, 

“(Sgd.) ‘ ‘ WM. FRYE WIUTE.^^ 

107 Endorsed on the foregoing a reply from Mr. 

ITackett: 

“1)eai{ William : 


“The foregoing is just received. 

“1 don’t see whv von should worrv about this matter 

• • • 

as Mr. (\ told me long ago that you had agreed to drop 
out, and your staying on as Rec’r, was practically nominal. 
“I’m hoping this can rest till 1 get back. Xo one else 


can handle it without 


great diflicultv ^ misunderstanding. 


“1 enclose co})y letter of today’s date which 1 am send¬ 


ing to Mr. Comstock. 

“1 suppose you have heard in Boston, Mass., of the mili¬ 
tary activities now going forward in the suburbs of this 
most delightful city, & you probably thought it would be a 
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})k*nsaiit cliaii^e for mo to ooaso to worry about airplanes 
iS: bombs cV:o for a few mimitos & turn mv attention to 
the more joeuiui topic of ‘Sand Filtration.’ 

“Many thanks for ]>ersonal messai^fes. IIo])e that all 
^oes well with you. 

“Yours sincerelv, 

“(Sgd.) ‘ (\ IIACKETT.” 

Plaintif?'’s Exhibit 18u. 

“American Expeditionary Forces, U. S. Air Service, Paris. 

July 24, 1918. 

“Dear Mr. (’omstock: 

“I have* receiv(‘d h‘ll(‘rs from mv fatluu’ and from Mr. 
W illiam Fry(‘ Wdiitt* r(\i;ardin.u: the windini^ up of the (’ow- 
ardin Dradley Clay cV: (’ompany receivershi]) and the dis¬ 
tribution aftm* deduction of mv fees and chari*es of 

♦ c> 

108 what is left of these funds to c(‘rtain creditors of the 
late Mr. 11. B. Dean. 

“As Mr. AVhite had loni; ceased to interest himself except 
nominallv and had aj^reed to <*liminate himself whenever 
n(‘c(‘ssary I do not think that h(‘ can be of much help. 

‘AVhen 1 was calhul to foreign service I had inone throui;h 
the old records and was about to pre])are the necessary 
jRijiers to clean up the whole. In order to (hdermine my 
charii:es for other work which 1 had done for Mr. Dean I 
had to i;() over a u:ood deal of material and unfortunatelv 
1 was not able to tinish up the job. 

“I think that it is best and sinpilest to wait for my re¬ 
turn, as 1 may possibly i>i‘t back in the course of the next 
winter and I believe that we can then clean up the matter 
very (piickly. If you have some concrete sun-.i^estion for 
mv handlinu: it from her(‘, 1 will aid vou in everv wav 1 
can. 

“Vou will appreciate the ditliculty of handlin'^ the mat¬ 
ter by correspondence from France under the present cir¬ 
cumstances, but if you will write me direct care Morgan, 
Ilarjes & (’o., 21, Boulevard llaussmann, Paris, the letter 
will reach me. 

“I am sending a copy of this letter to Mr. AVhite. 

“Yours sincerelv, 

“(Sgd.) ^ C. IIACKETT, 

Lt., Air Service. 


(i 


y y 
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109 PlaiiililT's ‘>8, as follows: 

“White Lodiro, Manchester by-the-Sea, 

Massachusetts, August 1, 1919. 

“Deai{ M|{. (\imstock: 

110 “At last I have returned to the United States; I 
am out of the Army, and now getting a rest, & shall 

be here till October 1st. 

“At that time 1 shall i*eturu to AVashiugtou & shall at 
once take ui) cV: close the Cowardiu Bradlev Clav & Co. re- 
ceivershij). 

“1 ho])e that this finds you well, & that the stress of 
war lias not changed your fortunes, unless for the better. 
“Yours siucerelv, 

(Sgd.) ' (dlAU.XCEY IIACKKTT.” 

111 Plaintiff’s Pxiihut 20, on Letterhead of Wm. Frye 

White. 

“Boston, Mass., Oct. 16, 19—. 

“C’hauucey Ilackett, Esq., 

Washington, D. C. 

“ M V DEA R (’ H AU N CEY : 


“It is iisel(‘ss for me to restate the perfectly inexcusable 
jiosition which yon have ])eristently taken in regard to your 
holding against my demand and protest the fund which be¬ 
longs to me as Peceiver of (’owardin, Bradley, Clay & Co. 

“1 am hounded by the Bonding Company and then by 
Mr. Comstock and yet you refuse to realize, or realizing it, 
belittle the ])osition in which you place me. As you 
well know, the money was placed in your hands as a matter 
of convenience only and you have never had any right to 
withhold it a monuMit after 1 reipiested its return. 1 am 
again in rec(‘ipt of letlei's from Comstock and the Bonding 
(’ompany and 1 can not further allow myself to be eoni- 
])romised bv von. 1 must sav however, with all kindness 

blit with tinalitv that unless von return to me the funds 

• • 

which 1 turned over to yon, with such intei'est as has ac¬ 
cumulated on the sjiecial deposit in the Biggs Bank, where 
I understand you hold it, on or before a week, I shall, much 
as 1 dislike to do so, bring an appropriate action to compel 
its return to me. 

“There has never been a time or any reason why any 
claims which vou mav have against the Sand Filtration 
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lK‘()|)k* could not be adjusted by you and Mi*. Comstock 
witli the funds in my hands as well as in yours. 1 hope 
you will not coni})el me to take this action, Chauncey. 
“\k‘rv trulv, 

(S-d.) ‘ * WM. FK'VIO WIIITK.’’ 


112 Pi.aintiff’s KxiiiiiiT 21, '>'he 

Chauncey IIackett. 


StationE i:v of 


“AVashini»ton, District of Columbia, October 22, 1919. 

“William Frye AVhite, F^(i., 
do Coiiirress St., Boston. 

“Dear AVili.iam: 


“Vour h‘tter of October Kith just ]-eceived. 

“I think A'ou have for^ottcm that it was understood that 

von wen* to act further as ]-eceiv(‘r oidv nominallv, and on 

• • • 

r(‘(|uest tui*n ovt*r tin* whoh* matter to Mr. (kimstock & 
mvself. 

“I was in c(n*i*(*s])on(h‘nce with Mi*. Comstock this sum¬ 
mer, ainl a,ui*(‘i‘d to tackh* this thine: and clear it up as 
(piickly as ])ossible on my r(*turn to 'Washimeton. I ro- 
turni‘d h(‘re the middle of last week, and I am doing the 
b(*st I can to get mv ofiico re-established. 

“T can not see where vou renew vour suggestions of last 
A’ear, which are contrarv to what was understood right 
along, and 1 should c(‘i*tainly o|)])ose th(‘m now*. 

“Whv don't vou forward me the letters of Mr. C. and 

• • 

tlie Bonding ('o. and let me attend to them? 

“I gr(‘atlv n‘gard that vou should f(*('l badlv but I think 

• • • 

that I can hardlv do oth(*i’wis(*. 

« 

“ Yours sincei*(*lv, 

“ {Sgd.) ’(Ml A r V 11A (M\ FTT.' ’ 


Plaintiff's Fxiiir.ir 22, ox the TiETTEiiiiEAi) of Wm. Frye 

White. 


“Boston, Mass., Oct. 24, 19.- 


113 “Chauncey IIackett, Esq., 
'Washington, D. C. 

“Mv Dear Chauncey: 


“I have vours of the 22nd. I have no doubt vonr inten- 

• ft' 

tions in this matter are all right, but yon do not seem to 
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realize the position in whieh I am left. 1 am a Iveceiver by 
appointment of the Court; 1 am under bond, and while I 
have no copy of the bond here I am quite satistied that there 
is a condition in the bond that any money coming to my 
possession is to be dei)osited in such manner that it can only 
be checked out upon my check countersigned by the i^onding 
Co. At any rate 1 know that when 1 paid out the $8,000 I 
had originally there was a lot of retl tape surrounding the 
payment and my check had to be countersigned. As a Re¬ 
ceiver I have no right to make any arrangements with you 
or anybody else which may jeopardize the ib)nding Co. or 
any of the persons who may be entitled to the i)roceeds of 

monev ivcovered bv me. In other words 1 have no 

• « 

power to determine how it shall be distributed and 1 surely 
can give nobody power to do what 1 cannot do myself. 

“When vou asked me to allow von to collect the warrant 
J had some hesitation ahont it tor tli(‘se verv i*easons and 
if you will look at my letter to yon of Sept., 28, 1910, you 
will see that I expressed that lu'sitation, and it was only 
upon your assurance that it was being done in the interests 
of those who were eiitithnl to tlie fund and because of my 
im|)licit contidence in you that 1 consented. 1 had no desire 
to determine how the balance of the fund shonld be dis¬ 
tributed and 1 have no desire now, and you are free to act 
as you please in that matter, aot iiowevvr as mi) attorney 
tint as the attorney for the peopte interested in the fund. 

In this coniKH'tion how(‘V(‘r voiir letter of Oct. 12, 
114 1910, assured me that you would attend to the clean¬ 

ing up of the reeord and my diseharye. 1 had no 
doubt you had some arrangement witli the parties in inter¬ 
est for your compensation for whatever yon did in that con¬ 


nection. 

“Mr. Comstock has written me sevei'al times in regard to 
my doing something toward cl(‘aning the matter up and he 
came from Providence for a conference about it. I have 
before me here lettei’s from him dated Ang., 4, 19, Aug., 
12, 19, and Oct., 14, 19 a.sking me to do something. I have 
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had imriRTous letters from the Ihmdiiig Co. and a repre¬ 
sentative of theirs was here last summer and went into the 
whole matter eai’efnllv ami 1 learned afterwards made an 
investii^ation in Washington as to whether in fact you had 
the mon(‘y in tlie l\i.i»i;s Ihnik and how miieli it was. Xoav 
J think you can rt‘aliz(‘ that this is not ])l(‘asant. 

“All I want is that the money shall be in my possession. 
Then if you and tin* p(‘Oph‘ can u'ct to.i*’(‘ther and h‘t me 
know what vou want done I will se(‘ tliat it is done riy:ht. 
What eai tbly objcu-tion you can have to that is more than 1 

can see. That is all I ask of vou Chauncev. Let me hear 

• • 

fi*om vou rinhl a wav. 

“V(*ry truly, 

“(S-d.) ‘ * W.M. FLYK WIUTL.” 


Ih.AlNTIFK’s fixmiUT ‘J‘), I'l'ON THE STATIONERY OF (blAl^NCEY 


Hackett. 


“ WasliinLiton, District of Columbia, October 28, 1919. 


“Dear AVilliam : 


i i 


C. 15. i\ k Co. Case. 


“ I do I’ealize the ])osi1ion in whicli you seem to have 
115 be(‘n put, but as it was due to the fact that 1 was 
calk'd away by othei’ dutic'S just as 1 was about to 
clean uj) the whole matter, and a irreat time elapsed leavinu^ 
you nominally responsible for funds you did not have, I 
accept the whole res])onsibility, and 1 fec'l sure that there 
will b(* no criticism of vou. 

“As I have claims against the assets, and cannot without 
cai*t‘fnlly .noiiii;* over tlu* n*cord d«‘tei‘mine ai»ainst whom 
those' claims lie*, 1 don't pro])ose at this stai^e to turn over 
anythinii' until it is done with a full and conpilete account 
and settk'UU'nt. Xotliinu: would be nained by it, and 1 see 
no i»(>od reason foi* it. 

“AVlien 1 returned from Franco T was verv tired after 
two ve'ars of intensive elTort at work whicli broke down 
oth(*r nn'ii of e'()ual aire iJe str('ni*th. T had to take a lonii: 
rest: and it was ne)t until about ten days a.no that I could 
set about the business of taking things up in AVasliin<>^ton. 
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i i 


In order to do this tliiii<;‘ properly I have ^ot to go into 
all the papers and check over my tiles and records & draw 
iij) the proper accounts & releases, etc. This 1 had under¬ 
taken to do before the war interi-iipted; it was left to me as 

vou had virtuallv retired from the case after the adverse 

* • 

decision in the (k)iirt of (Maims. Thereafter I dealt only 
with Mr. (k)mstock, repr(*senting the creditors of Mr. Dean, 
as Mr. Dean’s administrator refused to advance anv funds 
or to pay anything even to I’econpxaise me for what I had 
voluntarily advanced out of my own pocket. I feel now and 
have alwavs felt that the matlm* is one in which Mr. (\)m- 
stock and myself arc* tin* ])arties ju'iniarily in interest. 

“Mr. (’. has always been most ])atient and con- 
116 siderate. 1 greatly regi’et that I overlooked his letter 
of August 12, 1!)1!), (Miclosing a bill from Stark¬ 
weather & She])ley for premium on Receiver’s bond. 1 sent 
a checpie yesterday in ])ayment of this. 

“Mv suggestion is that vou refer anv one who comes to 
vou about this thing to mo. It will onlv bo a short time 
now before the whole matter can bo finished off, if it is left 
to be cleaned u]) as ol'iginally understood; if, however, you 
start a contest to put yourscMf in the ])osition of a stake¬ 
holder with various conllicting claimants ]>lol-ing claiming 
against you, the ramifications of the case are such that 
evei’yone will g(‘t at loggco'lnsads nobody will get (‘ither 
benefit or glory thereby. 

“I am trying to gi‘t start(‘d again in the pi’actice of tjie 
law here. If vou ever come this wav, needless to sav 1 shall 
be glad to see you. If it had not been for the grave illness 
of mv wife’s father, 1 would have tried to see vou in Boston. 

“Yours sincerely, 

“(Sgd.) ‘ (MlArXC’MV 1IA(M\KTM\ 


“W. F. White, Fs(p*e., Boston.” 
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Tea IN tiff's 


Hx 11 Hi IT 


o9, ON SlAlTUNEKY OF CuAUNCEY 

IIackett. 


“ Wasliiiigloii, District of D()luiul)ia, October 28, 1919. 

“Frank I*. (\)iiistock, Escj., 

19!) (’anal Street, 

Providence, D. 1. 

“Dear Mi:, (’o.mstock: 


“1 ow(‘ yon an ajjoloiiv for liaviin^- mislaid your b‘tter 
of An.unst 12 with its enclos(‘d bill from Messrs. 
117 Starkweather A’ Shepley. I sent a cheque in pay¬ 
ment to tlunn v(‘sterdav. 

“I ditl not return to Wasliini^ton until later than 1 ex- 
jx'cted. 1 am starting- my law oHice up a.uain, bei»inniii<^ 
with tomorrow. As 1 wrote you 1 shall take up the ac¬ 
counts which vou are interest(*d in at once. 

“As it iuvolv(‘s i^oiiii;- over a lot of old til(‘s 1 shall prob¬ 
ably b(‘ som<‘ little tinn* ov(‘r it, but I ho])e not more than a 
few w(M‘ks. .Mr. Whit(* has bium writini^ im* asking’ that the 
funds be turue«l ov(‘i* to him insf(infer. I have declined to 
do this. If you (h‘sire copies (d* the lett(‘rs ludwemi AVhite & 
me, please h‘t me know. 

“Yours sincerelv, 

“Sgd.) ’ C. HACKETT.” 


Deaintiff’s 


Ex 11 HUT 24, 


ON THE Letterhead of AVm. Frye 

W HITE. 


“Boston, ^lass., Oct., 31, 19—. 

“Chauucev Iljickcdt, Esq,, 

Washington, D. C. 

“Mv Dear Chavncey: 


“I ha\’(* youi’s of the 2Sth and have uot(‘d its contents. 
1 am glad you ap]H‘(‘ciate my j)osition. As T tried to make 

cli'ai* to vou in mv last let ten* 1 have no desire whatever to 

« • 

attem])t or to intin'fere with, an adjustment or your claims 

or those of otliers and am verv content to have voii do that, 

• • 

and you are capable of it because yon know the relations of 
the iiarties and I do not. Xevei’theless T have been unable 
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to s(‘c how my possession of tlie fund in any manner inter¬ 
feres with that })roeednre. 1 certainly would not pay it out 
without an order of Court upon an adjustment of the par¬ 
ties. If you fail in an adjustment I might still be 
118 sued for 1, in legal intent, have the fund. That is the 
])art of your position that I cannot get. You are pro¬ 
tected fully while 1 am not. Sui)pose something should 
ha])pen to you while that fund was in your possession in 
the l\iggs Bank. I haven’t even an acknowledgment or 
memo of anv kind from vou showing the amount of the 
fund and the fact that you hold it as my agent. 

“I wish you would consider your position further with 

these considerations in mind. At anv rate 1 trust vou will 

• » 

get in touch with ]\lr. Comstock at once and set him at rest. 
“ \'erv t rnlv, 

• *7 


i i 




WIIITC.’’ 


Plaintiff’s Pxiiiijit 2i). 


“Xational Surety (’ompany, llo Broadway, Xew York. 


‘‘Mr. William Pi-ye White, 

do Congress Street, 

Boston, Mass. 

“ Dear Sir : 


“Xov. Id, 1919. 


Be. Bond Xo. d4(),4()7. 

“\Ve would certainlv like verv much to close the file in 

• • 

this case. If you can not advise ns at this time that the 
matter is delinitely disposiMl of, we shall he comp(‘ll(‘d, 
although very reluctantly, to take some action which will 
achieve the result. 

“Yours very triilv, 

“(Sgd.) ^ ‘ M. O. CAPBXPB, 

“ J.s*.s7. General S(fHeltor/^ 
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119 Plaintiff's Exhibit ‘Jo, on the Letterhead of Wm. 

Frvh White. 


Poston, Mass., Nov. 14, ’19. 

“Cliaiincoy Hackett, Esq., 

Wasliiiii»toii, 1). C. 

*‘Mv Deah PiiArNCEV: 

“I am onclosiiii!: yon a sample of wliat 1 am np ai^ainst 
in tlie Filtration matter. It is not onlv annoviiiii; but 1 am 

afraid tliev will do wliat tliev sav. It seems to me that if 

• • • 

the matter is to <lra.i'’ aloni;: you and Mr. Fomstoek oni^lit 
to take the mattm* up with tlunn and in some way allay their 
discontent. Pleas(‘ return the letter to me as 1 have not 
acknowledged it. lias any progress been made? 

“\\‘rv trulv, 

(“Sod.) ‘ ‘ W:\I. FRYE WHITE.” 

(Notation on h‘tter:) “ 1‘hic. letter returned Nov. 24/19. 

F. 11.” 


Pi.aintiff's Exiiii;ir 27, 


PeoN THE StationEBV of Fhauncey 
1 I Al’KEIT. 


“ Washinoton, Pistrict of Foliimbia, 

2221 Mass. Ave., Nov. 2:i, 1919. 

‘Deah William: 

“Re sand filtration jndoment. 


“I think it is safe to say that I shall probably be able 
within the next four we(‘ks to have the comjileted proposi¬ 
tion reailv for Mr. Fomstock. 

“1 have paid the back ])reniinms on the bond. My sn.o:o‘es- 
tion is, as the snr(‘ty p(‘opl(‘ have Ikhmi objectino’ to the de¬ 
lay, that th(‘y an* (‘iititled to an exiilanation; if you 
120 desire me to .i*ive tluun om*, I will. 

“Yours verv trulv, 

“(SlhI.) FlIAFNFEY IIAFKETT. 

“ Enc. 


i i 


William Frye White, Esq., Fonoress St., Boston.” 
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Plaintiff’s Extiirit 2R, 


ON THE Letterhead of Wm. Frye 
White 


“l^>os1oii, Mass., Nov. 25, ’19. 

“Cliaiiiicey llaekett, Esq., 

Washington, D. C. 


' ‘ I )eaR (hlAUNCEY : 


“I liavo yonrs of tho 24tli. I would a])i)ro(*iatc it very 
nnieli if yon would inak(‘ some explanation to the Surety 
Eomi)any, as yon sngg(‘st. I have told them that I was do¬ 
ing all 1 eonld do, hnt that does not seem to satisfy them. 

I reinclose th(‘ir letter to me in ordm* that von mav refer to 

• • 

it (hdinitely. I call yonr attiaition (‘specially to its language 
‘If von cannot advise ns at this time that the matter is dis- 
])osed of iV:c.’ Idease attend to it right away. I am ])leased 
to note what yon say as to the liklihood of a speedy account¬ 
ing in the matter. 

“Sincerely vonrs. 


I ( 


(Ssd.) 


\V.N[. K1!YK -WillTK.” 


Pi.AINTIFF's ExHIRIT 29, FpoN 'I IIE SiAI IONERV of (hlATNCEY 

I I aC'KE IT. 


“ 1 )ecemher 20, 1!)19. 

121 “National Snr(‘ty (Vmqiany, 

“115, Broadway, 

“New York, N. Y. 

“Dear Sirs: 

“Jteferring to yonr letter of Dei'emher 10, 1919, to Mr. 
Win. Frve White, comu'rning the delay in the setlh'inent of 
the case of White, K(‘ceivei’, vs. Fnitc'd States, ])ermit mo 

to sav that the d(‘lav has mh been cans(‘d hv Mr. White. 

• • • 

“This case was lost in the Foiirt of (daims, and Mr. 
White considered it hopeless. I did not agree with him, 
and he went out of the cas(‘, with the understanding that he 
wonld step out as receiver on request. 

“I had considei’able claims against any ass(*ts realized 
for work done on other matters for the same jiarties, and 
1 advanced out of my own funds all costs of the litigation, 
under the understanding with those interested in the residue 
that in ease of success, which appeared to them nidikely. 
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iny !*(*(* sIiniiM 1 h‘ IV.) 1 of tlu* Conrl of (Maims ease aiul 
('olh‘ct also wliat was Mm* im* Toi- other s(‘rviees out of the 
funds, if any. 

“MMk* attitude of tliose (‘utitlc'd to tlio residue at that 
tinu* was that tli(‘v liad no faitli in an ultimate reeoverv, 
ami only desired to (‘seape from any exi)euse. All ])arties 
eoueeriK'd Wi'iH* <juite willini>: that 1 should (‘oiitrihute my 
time* and mom‘y in an effort to realize what I could i?et. 

‘‘M'he Supr(‘me (‘ourt reversed iii ])art the Court of 
(Maims and atlow(‘d MMie orii>inal claim was 

H^4.M,r)10. I colkM*t(‘d th(‘ funds in the autumn of lOld, and 
was ])roc(*t‘din,ir to slate aii account, when was was de¬ 
clared, I s(*rved in the Armv and was overseas about 
twenty nionlhs, returiiiuir from France in duly, IJMd. 1 re¬ 
sumed my law practice in \Vashimj:ton in October of this 
Year. 

122 ‘On 1 )e(*i‘mh(‘r, IdlS, whih* abroad, 1 received a ])er' 
emptory (h'lnaml from Mr. AVhit(‘ for all funds in my 
hands, which I naturallv r(‘fused. M'o have tunu'd over the 

resi<lu(* would have* foiMeited mv attoi‘m*v's li(‘n which I had 

• • 

a I'ii^ht to (‘id'orce. It was eonti’aiy to the umU*rstandinu: on 
which Mr. AVhiti* went out of the case. 

‘M)n mv rc'turn 1 md in touch with Mr. White ami Mr. 
(’omstock and told them I would dost* up the matter as 
soon as 1 could iiet at all tin* pajiers. I have to .m> hack sev- 
(‘ral years through a lot of old re(*oi'ds and correspoudence, 
and I am now only h(‘i:innim]: to ,j^(‘t the data toi!:ether. 

“I have assured ^Ir. Whit(*, who has only a nominal 
interest, and Mi*. Comstock, that I would submit my state¬ 
ment shortly. I do not wish to avoid any n'spoiisihility in 
the matt(‘r, nor do 1 wish to h(* hastt‘m*d into dealing: sum¬ 
marily with a comph‘X situation of lon.ii; staudinu: like this. 

“If there is anything’ which T can do for you ,i»:(‘utlemeu, 
or if you desin* to s(‘(‘ me ])ersoually or to ,i*(‘t information 
about me or about my standiuc: here, I will be .i»lad to do 
all that T can for von. I am seudiiyi;* a co])y of this letter 
to Mr. White. 

“Voui’s v(*rv ti ulv, 

“(SiTil.) C. IT.” 


(Above letler had noted on it: “Copy to Mr. AVliite.”) 
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123 Plaintiff’s Exhibit 30, on Letter Head of 

Wm. Frye White. 

‘‘Boston, Mass., Jan. 8, ’20. 

“Chauncey llaekett. Esq., 

Washington, D. C. 

“My Dear Chauncey: 


“I have no doubt you received the letter from tlie Surety 
Company, copy of which they sent me. There is nothing 
in it at all (piieting to me. Hie situation seems to be just 
the same as it has been. I am still charged with a lot of 
money that I have not and money which under the order of 
Court appointing me can only he paid out in a particular 
manner, including the countersignature of all checks by the 
bonding company. 

“You stated to the company that I had agreed to with¬ 
draw as lieceiver. That is true, but you know that there 
is only one way to accom])lish the withdrawal of a Re¬ 
ceiver and that is for the Coin-t to act. If you will get my 
discharge 1 do not care whether you or somebody else is 
appointed, but as the situation is at present, 1 still insist 
that you are doing me a great injustice in acting as you are. 
In yours of the 24th of Xov. you said you expected that you 
would be in a position to close the matter up in four weeks. 
More than six have passed. How much nearer a solution 
is the puzzle f Mr. Comstock was here some days ago and 
did not seem at all satisfied with the situation. What have 
you to say to me? 

“Very truly yours, 

“ (Sgd.) WM. FRYE WHITE.’’ 

124 Plaintiff’s Exhibit 40, on the Stationery of 

Chauncey Hackett. 

“Washington, D. C., January 9, 1920. 

“Frank P. Comstock, Esq., 

199 Canal Street, 

Providence, R. I. 

“DexVR Mr. Comstock: 

“Your letter of December 31, 1919 was received by me 
on January 0. 

7—4792a 
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^‘Mr. White docs not come into tlie question of the settle¬ 
ment of the Cowardin, Bradley, Clay & Co. funds recovered 
from the United States at all, as his connection with the 
matter ceased to be more than nominal back in 1913. After 
that date you desired me to go on, on any basis that 1 could 
arrange with him. 1 was interested as a creditor, not only 
for my fee in the Court of Claims but for the other work 
which I had done in regard to the Sand Filtration work in 
Washington. By Sand Filtration work I mean all claims 
in connection with the Filter Plant. The relations of Dean 
& Shibley, Cowardin, Bradley, Clay & Co., and the Sand 
Filtration Corporation and of their creditors were some- 
wliat complex. 

‘‘When recovery was obtained 1 started to work out the 
status of the residue of the fund after the deduction of 
proper fees. It was not a simple matter and before I could 
do anything 1 had to assure myself of being given as free 
a hand as possible by all who might conceivably be inter¬ 
ested. I got these assurances, informally, from you, from 
White, and from Dean’s legal representatives as well as 
from Air. llanrahan; and 1 was at work on the thing when 
interrupted by the war. 

125 “Now 1 do not want to have a contest over my fees, 
but on the other hand if 1 am convinced on examina¬ 
tion of the documents that 1 have a lien for my services in 
other matters than the embankment claim I shall not sur¬ 
render it. 

“1 expect to present to you my suggestion of a settle¬ 
ment within a reasonable time; but as 1 have stated several 
times the matter is not to be settled without a careful re¬ 
view of the tiles and records, which I have not been over 


since 1 went over them years ago for the purpose of pre¬ 
senting the case in the Court of Claims. 

“1 think, if you have contidence in my doing this to the 
best of my ability and then frame any objections to the 
result that you may think proper, that you will find that I 
am reasonably disposed in the matter. But if you want to 
enter into a discussion of my rights to compensation in any 
of the other affairs at this stage I must say that I believe 
that I should not be expected to assume the burden of pre¬ 
maturely explaining the whole subject for you to express 
objections which I believe will be likely to bring about con¬ 
fusion and difficulty. 
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‘‘A three cornered correspondence between ^Ir. White, 
who has long since ceased to bear any real relation to the 
subject, you and myself would not, in my opinion lead to 
anything. I do not and will not agree to any contention 
contrary to my interest until 1 have my mind fully re¬ 
freshed with all the facts; and can submit a clean cut 
proposition. 

“Yours very truly, 

“ (Sgd.) CHAUNCEY HACKETT.’’ 

126 Plaintiff’s Exhibit 41, on the Stationery of 

Chauncey Hackett. 


“Washington, District of Columbia, 

2221 Massachusetts Ave., March 11,1920. 

“Dear Mr. Comstock: 

“The day after I saw you, my father-in-law died, and 
this event has changed all my plans. I expect now to go to 
New York on Monday the 15tli inst & return the 21st. 

“I have not yet been able to take up the formulation of 
the account which I proposed to submit to your considera¬ 
tion, but 1 will do so as soon as possible without unneces¬ 
sary delay. 

“Won’t you please drop me a line or telephone me on 
your return to Washington and let me know how long you 
will be here. 

“With kind regards, I am 
“Yours sincerely, 

“ (Sgd.) CHAUNCEY HACKETT. 

“F. P. Comstock, Esqre., Hotel Washington, City.” 

Plaintiff’s Exhibit 61, Carbon Copy of Letter from 

Mr. White. 


“Chauncey Hackett, Esq., 
2221 Massachusetts Ave., 
Washington, D. C. 

“My Dear Chauncey: 


“March 31, 1920. 


“I have been patiently waiting since some time in 
127 January to receive word that I had been relieved of 
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my rt‘si)Oihsi])ility in tin* Sand Filtration case. I had 
a letter from Mr. Comstock under date of March 16, en¬ 
closing a letter from you, which contains an explanation of 
your delay. 1 do not know that 1 can add anything to what 
I have said previously, except that under date of Mar. 10 
and Mar. 27 1 have received letters from the National 
Surety Co. saying that this matter is ‘a source of annoy¬ 
ance’ to them and ‘ought to ])e disposed of.’ Again, let me 
say I do not think you at all appreciate the position in 
which you have placed me by your desire to protect your¬ 
self in tlie matter of a coiipjaratively small amount of fees. 
1 can not see why it is not possible for you to reach some 
agreement with ^Ir. Comstock so that if it is necessary a 
certain amount can be retained to cover you, and let the 
other people have their money, and in some way release me. 

“Very truly yours, 




128 


P 


laintiff's Exhibit .‘H. on the Letterhead of 
AVm. F]{Ve White. 


“Boston, Mass., Feb. 28, 1921. 

“C’hauncey llackett. Esq., 

2221 Massachusetts Ave., 

Washington, D. C. 

“My De.\r Chauncey: 

“1 have just had an inquiry from Mr. Garner, assistant 
general solicitor of the National Surety Co. of New York, 
inquiring whether the receivership of Cowardin Bradley 
Co. has been disposed of. It has been almost a year now 
since this matter has popped iq) to trouble me, and I had 
hoped that you had closed the matter out and attended to 
my discharge. Will you be good enough to favor me with 
some information so that 1 may make reply to Mr. Garner’s 
letter. 

“Yours very truly, 

“ (Sgd.) WM. FRYE WHITE.” 

(Pencil note on original as follows: “Kec’d Mar. 4. Ans. 
Mar. 8, asking to have Mr. G.’s letter referred to me. 
C. H.”) 
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Plaintiff’s Exhibit 32, 

handwritten letter of Chaiincey Hackett to Wm. Frye 
White, of which there appears in the record the part read, 
as follows: 


‘‘1825 Twenty-fourth Street, 8 March, 1921. 
“Dear William; 

“If you will refer Mr. Garner’s letter to me I will 
answer it & send you a co]>y. I am just about to take up 
my work after a loiiu: illness & a tedious conva- 
129 lescence. One thiui>- after another has delayed me^ 
and my father’s break-down came recently to take up 
what little time I had at my disposal. 

“When I looked up this matter the last time on my re¬ 
turn from abroad I was unable to see how Cowardin, Brad- 
lev, Clav & Co. or vou as their receiver were concerned at 
all, except nominally. 

“Mr. Comstock when T last saw him agreed with me in 
principle to that effect. I ho])e to get a final settlement 
with him before June. 

“I hope things go well with you. We are greatly pleased 
with the change in government here. It is like a breath of 
fresh air after a close room. Unfortunately—’’ 

Plaintiff’s Exhibit 62, 

carbon copy of letter from Wm. Frye White to Chauncey 
Hackett, as follows: 

“Mar. 10, 1921. 

“Chauncey Hackett, Esq., 

1825 24th St., 

Washington, D. C. 

“My Dear Chauncey: 

“I have vour letter of Mar. 8tli and am sorrv to learn 

» « 

that you have been ill. I am also at a loss to understand 
your reference to your father. 

“I am enclosing you the letter which I received from Mr. 
Garner and would be glad to have you reply to it, although 
on previous occasions the Surety Company said that they 
were not interested in what you had to say on the matter as 


102 CHAUNCEY UACKETT VS. WM. FRYE WHITE, EEC. 


they looked to me. Of course this is the difficulty in 
130 this whole matter as 1 see it, that you fail to recog¬ 
nize the extremely com))romisiiig jwsitioii in which 
I am left. If Mr. Comstock and his j)eoj)le are satisfied, 
why do you not have me discharged and have yourself ap¬ 
pointed receiver in my place,—anything to get me out from 
under. 

“Yours very truly.’’ 

Plaintiff’s Exhibit 42, 

letter from Mr. Ilackett to Frank P. Comstock, as follows: 

“1825 Twenty-fourth Street, 19 May, 1921. 
“De.vr Mr. Comstock: 


“Your letter of the 14th, addressed to 1211 Conn. Ave. 
has reached me. 

“I have not regained mv health hut I am allowed now to 
do a little work tliough 1 cannot take up my practice until 
next autumn. The steps which 1 slionld take in the S. F. 
Cowardin matter to close it out have been so longed delayed 
that you should not be obliged to wait longer; so 1 will have 
the papers brought here lic will do what 1 can on them as I 
am able. 

“1 can not go into court on the matter until next fall, but 
I will go over the case formulate the settlement so that 
when you 1 gel together the court proceedings will be 
merely formal. 

“1 am afraid we shall have to pay another premium on 
White’s bond, though as 1 n'call it the bond was originallv 
given in another of the cases cV should not have applied to 
this one. Nevertheless now all hands are pretty well 
estopped from objection as against the payment. 

131 “8o when the bill conies to you please forward it 

to me. 

“1 shall write you after a little when 1 get the matter in 
hand. 

“Yours very truly, 

CHAUXCEY IIACKETT. 

“My business address is no longer 1211 Conn. Ave. but 
Nat’l Metropolitan Bank Bldg, until June 1st, then Alunsey 
Bldg. 

C. H.” 
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Plaintiff’s Exhibit 43, 

letter from Mr. Hackett to Frank P. Comstock, as follows: 

“ ‘Avylon,’ Throofs Nock, West Chester, 

New York Citv, 6 Julv, 1921. 

“Dear Mr. Comstock: 

“I enclose herewith cheque coverins: the premium on Mr. 
White’s bond. When I left IVashin^ton I took with me a 
large file of the Sand Filtration matters, & I expect to take 
up & dispose of the case during my enforced vacation. I 
am so much better now that I think there is no reason for 
further delay. 

“Will you please forward the enclosed papers, after send¬ 
ing cheque to the agents, to my Washington (office) address 
for file. 

“With regards & appreciation of your courtesy, I am, 
“Yours sincerely, 

CHAUNCEY HACKETT.” 

132 Plaintiff’s Exhibit 44, 

letter from Mr. Hackett to Frank P. Comstock, as follows: 

“Washington, D. C., November 28, 1921. 

“P^rank P. Comstock, Esq., 

199 Canal Street, 

Providence, R. I. 

133 “Dear Mr. Comstock : 

“1 have vour letter of November 25. When 1 went awav 
for the summer I took with me a large file on the Sand 
Filtration case hoping that I could during the summer take 
up and finish this matter. I was not able to do this; except 
for one or two enforced visits to Washington I did no work 
at all during the summer. As a matter of fact, under my 
doctor’s orders, I spent the summer in getting into the best 
possible physical condition. In October I re-opened my 
law office here and since then I have been in excellent 
physical condition and feel that my health is completely 
restored. I am exceedingly sorry not to have taken up 
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this matter until now, but \ shall do so immediately. I 
think that 1 can make my investigation and formulate my 
proposals within two or three weeks and I shall certainly 
do my best to accomplish this. 

“Hoping that you are in good health, I am 
“Yours very trulv, 

(Sgd.) CHAUNCEY HACKETT.’’ 

Plaintiff's Exhibit 45. 

Letter from Mr. Hackett to Frank P. Comstock, as follows: 

“Munsey Building, 31 Dec., 1921. 
“Dear ^Ir. Comstock: 

“Referring to your last letter and my reply to it this 
matter of settling the receivership of Cowardin Bradley 
Clav & Co. has not been forgotten or overlooked. 

134 It is my present expectation to have this memoran¬ 
dum pn‘pared and in your hands about Jan. 15. 

“Wishing you a Happy New Year I am 
“Yours very trulv, 

(Sgd.) ^ ‘ C. HACKETT.’’ 

Plaintiff's Exhibit 46. 

Letter from Mr. Hackett to Frank P. Comstock, as follows: 

“Washington, District of Columbia, 
Munsey Building, February 18, 1922. 

135 “Frank P. Comstock, Escp, 

199 Canal Street, 

Providence, R. I. 

“Cowardin, Bradley, Clay & Co. case. 

“Dear Mr. Comstock: 

“I have delayed in answering your letter of February 6th 
hoping that I might give you a definite date at which you 
might expect this matter to be cleared from your files. I 
was compelled to lay it aside on account of other pressing 
matters which occupied me throughout January. I think I 
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shall be able by the begiinihig of week after next to take 
it up again and continue with it until disposed of. In order 
to avoid another disa})i)oiiitTnenl, however, J had better say 
that T will have it in your hands by the 15th of March. 
“Yours very trulv, 

(Sgd.) CHAUNCEY HACKETT.” 

PlaintiffExhibit 47. 

Letter from Mr. Hackett to Frank P. Comstock, as follows: 

“Washington, D. C., starch 14, 1922. 

“W304. 

“Dear IMr. Comstock : 

“I am soi*rv to say tliat I cannot put into your liands the 
date and the recital of the various services properly worked 
out in the Sand Filtration matters at the present moment, 
but T drop you this line to assure you that I have taken this 
matter up and fully ex])ect to be ready with a full 
130 report by Wednesday of next week. 

“Yours verv trulv, 

(Sgd.) ‘ ‘ CHAUNCEY HACKETT. 

“Frank P. Comstock, Es(]., 199 (^inal Street, Providence, 

R. 

Plaintiff^ s Exhibit 48. 

Letter from Mr. Hackett to Fi-ank P. Comstock, as follows: 

“Washington, D. C., May 22, 1922. 

“W304. 

“Frank P. Comstock, Esq., 

199 Canal Street, 

Providence, R. T. 

“Dear Mr. Comstock : 

“You will receive my memorandum of the proposed set¬ 
tlement of the Sand Filtration matter shortly. I had done 
some work on this when I was taken ill, and was away from 
the office for a short time. Immediately on my return to 
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my desk, I was obliged to be out of the city on urgent busi¬ 
ness for something over a week, and since my return I have 
been occupied by various pressing matters so that I have 
not been able to go ahead on this matter. 

‘‘I assure you, however, that 1 am carrying this settle¬ 
ment as a ‘live’ matter on mv desk and will move it forward 
at the earliest possible time as I am anxious to get it 

137 out of the way. 

‘‘Yours very trulv, 

(Sgd.) CIIAUXCEY HACKETT.’’ 

Plaintiff’s Exhibit 49. 

Letter from Mr. Hackett to Frank P. Comstock, as follows: 

“Washington, D. C., June 22, 1922. 

“W304. 

“Mr. Frank P. Comstock, 

138 199, Canal Street, 

Providence, R. I. 

“Dear Mr. Comstock: 

“T have vour letter of June 21, with enclosure. 

“Until you have agreed to the distribution of the fund, 
T do not see how termination evidence can be furnished to 
Messrs. Starkweather & Shepley. Accordingly, I enclose 
a che(|ue in payment of their bill. Of course, you and I 
cannot reach an agreement on a proposition to close out this 
matter until you have the proposition in your hands to 
pass on. Thus far, I have only sketched it. 

“Although I hope to have this completed and in your 
hands within a short time, it is a work of considerable mag¬ 
nitude ev(‘n to assemble the data. It seems that the alTairs 
of the various partnerships and companies were left so 
much in the hands of Mr. Dean and after his death were so 
neglected, that it is not easv in some instances to trace the 
continuitv of the storv. 

“Of course, T am fullv aware of all that concerned Mr. 
Dean’s relations with Cotton & White, my father and my¬ 
self, and other attorneys, and also the various litigations 
here in Washington. 





CHAUNCEY HACKETT VS. WM. FRYE WHITE, REC. 107 


‘‘However, none of the attornev’s fees or claims for fees 
resulting from Mr. Dean’s arrangements have been for¬ 
mally settled except in so far as you and I acting together 
recognized and settled ^Ir. White’s claim for the purpose of 
eliminating him at a time when he was useless, if not 

139 harmful. As I mentioned in my last letter, I have 
this case on my desk, and will, at the earliest oppor¬ 
tunity, complete the memorandum and statement of pro¬ 
posed settlement for you. 

“With regards, I am, 

“Yours verv truly, 

(Sgd.) ‘ CHAUNCEY HACKETT.” 

140 Plaintiff’s Exhibit 50. 

Letter from Mr. Hacket to h"rank P. Comstock, as follows: 

“AVashington, District of Columbia, June 29th, 1922. 

“Mr. Frank P. Comstock, 

199 Canal Street, 

Providence, R. I. 

“Dear Mr. Comstock: 

“Replying to yours of June 2(ith, 1 certainly wish that we 
could by informal agreement, close out the Sand Filtration 
receivership. The difficulty is, however, that the account 
of the settlement must go liefore the Court for approval 
and it is only possible to present it in a formal manner. As 
you recall, I only succeeded in eliminating Mr. AVhite, who 
had become a detriment rather than an aid, by assuming the 
whole responsibility for putting through the settlement and 
getting his discharge. Tt is impossible for me to present this 
matter to the Court, even with yonr consent, until I have 
assured mvself of the facts which, as vou know, are some- 
what complicated. 

“Although I have been working here interruptedly upon 
the matter, I have gone over it sufficiently to have made 
a sketch outline of the matter. I reallv think that it 

141 will be in a sufficiently definite shape for us to meet 
and discuss it when I come North late in Julv or 

early in August. If I can get the draft of the proposed 
settlement worked out and in your hands before that time, 
I shall not fail to do so. 
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‘‘My present plan is to leave AVa-liiiigton for my vacation 
on the 27th of July and to be in the vicinity of Boston on 
August 11th, probably returning to AVashington about the 
14th. Let me know what your plans are so that we can ar¬ 
range a meeting. 

“Very truly yours, 

(Sgd.) CHAUNCEY HACKETT.’’ 

Plaintiff’s Exhibit 51. 

Letter from Air. Hacket to Frank P. Comstock, as follows: 

“AA"304. Washington, D. C., October 7, 1922. 

“Mr. Frank P. Comstock, 

199 Canal Street, 

Providence, R. T. 

“Dear AIr. Comstock: 

“T received your recent letter, and expect to call upon 
you either on my way to or from New Hampshire to vote. 
I have a case which is likely to be called in the Supreme 
Court of the United States the first week in November, and 
this makes it a little uncertain whether I shall come on be¬ 
fore election day or remain a few days after election day. 
As soon as I know detinitelv, I will inform vou. Alean- 

142 while, T will make everv etTort to furnish vou with an 
abstract of what data I have about this case so that 

we can go over the matter thoroughly when we meet. 
“Amours verv trulv, 

(Sgd.) ‘ CHAUNCEY HACKETT.” 

Plaintiff’s Exhibit 52, on the Stationery of Wilson, 

Verdi & Hackett. 

“AA’^ashington, D. C., October 28,1922. 

143 “W304. 

“Mr. Frank P. Comstock, 

199 (’anal Street, 

Providence R. I. 

“Dear AIr. Comstock: 

“I have voiir letter of October 25, and am sorrv to note 
that you will not be in Providence at election time. I sug- 
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gest that as soon as you return to Providence you drop me 
a line here, and I will arrange to come on and see you as 
soon as you con conveniently see me. 

‘‘Yours very truly, 

(Sgd.) CHAUXCF.Y HACKETT.” 

144 Plaintiff’s Exhibit 53, on the Stationery of 

Wilson, Verdi & Hackett. 

“Washington, D. C., December 2, 1922. 

“Mr. Frank P. Comstock, 

199 Canal Street, 

Providence, R. 1. 

“Dear Mr. Comstock: 

“Replying to yours of yesterday, T think I can arrange 
to come on about tlie middle of this month. 1 have just re¬ 
turned to Washington after an absence of about a week, 
and in a day or two will be able to advise you detinitely as 
to what time I will come on. As 1 understand that yon will 
be continnouslv at Providence, 1 imagine that anv time be- 
tween the 15th and 20th will be agreeable to yon. 

“Yours very trulv, 

(Sgd.) (TIAUXeEY HACKETT. ’ ’ 

145 Plaintiff’s P^xuibit 54, on the Stationery of 

W1L.S0N, Verdi & Hackett. 

“Washington, D. C., December 7, 1922. 

“Mr. Frank P. Comstock, 

199 Canal Street, 

Providence, R. I. 

“Dear Mr. Comstock: 

“I have your letter of December G. 1 do not believe 

that I can be in Xew York on Wednesdav and Thursdav of 

* • 

next week. I think that when we meet we ought to have at 
least two clear days as the matter will probably require con¬ 
siderable discussion and careful consideration. 

“On account of the change in administration in Massa¬ 
chusetts on the 1st of January and the recent sudden death 
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of our oorrospoiideiit there, T shall |)rol)a])ly have to l)e in 
Boston anyhow from about tlie 4th to the 9tli of January. 

If you an* to be in Providence then, T think it 
IJb-ldbr would Ik* better to make a detinite ap])ointment 
for me to see you ])e<rinnin.i»: on Monday, the 8th 
of January, and then T will sim])ly stay on in Providence 
until we come to a definite conclusion in rei^ard to the mat¬ 
ter. This would reallv be more convenient to me than to 
make two trips to Xew Eivi*:land within the next month. 
However, if this does not meet your approval, T would be 
verv fflad to see vou here beuiiminn: on Fridav of next week, 
but I think that you ouii:ht to In* prepared to be here for at 
least two davs as T have indicated. 

“Yours verv trulv, 

“(Si?d.) ‘ rilAUXCFY HACKETT.'^ 

147 Plaintiff's Exhibit T)."), ox the Stationery of AVil- 

soN, \"eiu)I cV: I Tackett. 

“AVashiiiij^ton, D. (\, February 9, 1923. 

“Mr. Frank P. Foinstock, Esep, 

199 Canal Street, 

Providence, K. I. 

“Dear AIk. Comstock: 

“I had expected to be in Boston next week and to see 
you, but the unexpected jiostponement of another matter 
has delayed the case on which I was cominj? on until the 
end of the month. 

“Under the same understanding that we have hitherto 
discussed ths matter, I see no present reason why 1 should 
not accept the sui^irestion which you make when it is ad¬ 
vanced by all the parties concerned; but I su^i]:est 

148 that the terms of yonr letter should be acceded to by 
these parties first. As soon as I ^et such a proposi¬ 
tion T shall irive it prompt attention. 

“With kind personal reirards, 

“Amours verv trulv, 

* » 7 


“(Sgd.) 


(’TIAUXCKY TIACKETT.” 
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149 Plaintiff^s Exhibit 5(), on the Stationery of Wil¬ 
son, Verdi & IIackett. 


Washiiii>:toii, 1). (\, February 19, 1923. 

“Mr. Frank l\ Foinstock, Esq., 

199 Canal Street, 

Providence, li. I. 

“Dear Mr. Comstock: 

“I am retiirnini>: to you tlie che(]ue for four cents made 
out to tlie Sand Filtration Corporation of America because 
I have no relation to that corporation as attorney. 

“Under the settlement which we are contem- 
150 plating, I would be in the position of beiiifi^ the attor¬ 
ney for the creditors of the Sand Filtration Cor¬ 
poration. Reinemlier that the case against the United 
States was in the name of the firm of Cowardin, Bradley, 
Clay & Co. 

“I think, anyhow, T am justified in declining to receive 
this cheque on the ])rinciple of de miniinis non curat lex. 
“T shall see vou when I come North earlv in March. 
“Meanwhile, believe me, with rei^ards, 

“Yours very trulv, 

“(Sgd.) ‘ ‘CTTAUNCEY HACKETT.’’ 


Plaintiff’s Exhibit 57, on the Stationery of Wilson, 

Verdi & 1Iackp:tt. 


“Washington, I). C., April 24, 1923. 

“Mr. Frank P. Comstock, Esq., 

199 Canal Street, 

Providence, H. I. 

“Dear Mr. Comstock: 

“I have been delayed in coming north because the taking 
of certain testimony in a pending case has been postponed 
from time to time since early in March. T do not know now 
precisely when I shall next come to New England. If satis¬ 
factory to you, however, T suggest that acting on the same 
basis as in our previous conference, I send you a draft of 
a letter to be signed by Comstock & Co., Estate of Louis H. 
Comstock, and yourself. 
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“With your formal adhesion to (lie jdaii which has heoii 
proposed, I can take tlie matter iij) with the representatives 
of the Davoll Hstate, and also with Mr. (hishman. 

“If this meets with your a])])roval I will f>:o ahead and 
draft such letters as will enable us to proceed. 

“Yours very trulv, 

“(Sgd.) ‘ ‘(dlAUXCHY HACKETT.’’ 
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Plaintiff’s 


ExiIllilT 5S, ON THE 
SON A' Hackett. 


Stationery of Wil- 


“Washington, 1). C., 15 August, 1923. 

*' 1 )ea r r. ( 'o m stoc k : 

“Yours of 13 August received and 1 am attending to the 
bill of Starkweather A’ She])ley by this mail. If you can 
undertake to get the signatures of the note-holders to a let¬ 
ter reipiesting me to close the matter as agreed I will gladly 
go ahead with it. If you are agreeable to this let me know 
& I will send you the letter for signature. 

“Yours sincerely, 

(Sgd.) CHAUXCEY HACKETT. ’ ’ 

“Frank Comstock, Esc]., 19!) Canal Street, Providence.” 


152 Plaintiff's Exiiirit 59, on the Stationery of Wil¬ 

son & Hackett. 

“Washington, 1). C., October 18, 1923. 

“Frank P. Comstock, Escp, 

199 Canal Street, 

Providence, Khode Island. 

153 “Dear ^Ir. Comstock: 

“I have vours of vesterdav, and will forward you letters 
as soon as 1 can draw them up. 

“I am very much occujiied at the present writing, but will 
expect to have these in your hands in am])le time for me 
to sto}) at Providence, if it is necessary, when 1 go north 
the first week in Xovember. 

“Yours very trulv, 

(Sgd.) ‘ CHAUXCEY HACKETT.” 
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Plaintiff’s Exliibit 60, two letters, as follows: 

‘‘Providence R. I., July 10, 1924. 

“Mr. Chauncey llackett, 

Munsey Bldg., 

Washington, D. C. 

“My Dear Mr. Hackett: 

“I am in receipt this morning of another bill covering the 
insurance bond, so would assume that vou did not send a 

check for the bill 1 sent vou. 

* 

“As I hear nothing from you I shall send this by regis¬ 
tered mail so that I may get a return card. 

“Yours trulv, 

(Sgd.) ^ FRANK P. COMSTOCK.” 

“July 17, 1924. 

“De.\r Mr. Comstock: 

“Regret this delay. 1 have sent forward clKHpie 
1;’)4 & expect to write you shortly. 

“Yours truly, 

(Sgd.) (TIAITNCF.Y IIACKFTT.” 


Plaintiff’s Exhibit 64, as follows: 

“!March 27, 1926. 

“Wm. Frye White, Esq., 

35 Congress St., 

Boston, Mass. 

“Dear Sir: 


“From the docket of the Su])renie (.’ourt of the District 
of Columbia in above case commonly known as the Sand 
Filtration (’ompany, we note that you have not been dis¬ 
charged as Receiver. It ai)])eai‘s that a final accounting 
would close the matter which a])pai‘ently has not been made. 
Your bond for $1,000 has been in force since 1909. Mr. 
Chauncey llackett, Jr., your attorney informs us that he is 

unable to render a final account 1)V which vou would be dis- 

» • 

charged because of certain matters in dispute. 

8—4792a 
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“Until final account is filed onr liability and likewise vonr 
liability to ]>ay premiums continues. AVe wonld therefore 
appreciate it if yon will kindly do what is necessary to¬ 
wards closine: your account. If there is anything that we 
can do to assist you in that regard, we shall be very glad 
to do so. Your early advice in the premises will be greatly 
appreciated. 

“Yonrs verv trnlv, 

AVASIIIXOTOX CLAIMS DIVISTOX, 
(Sgd.) J. II. BILBKP^Y, 

Attamvif in Charge.*^ 

155 Plaintiff's Exhibit on the Stationery of Wm. 

Frye White. 

“Boston, ^lass.. Mar. 20, 192G. 

“Chauncey Hackett, Esq., 

Washington, D. C. 

‘ ‘Dear Chauncey : 

“Like a ghost from the dead j)ast I receivinl the enclosed 
letter this morning. It was an nniileasant beginning of a 
])leasant week. The last time 1 talked with yon about this 
matter you told me that yon had everything about ready 
to close up. What have you to say now. 

“Again 1 wish to call vour attention to the verv unen- 
viable position in which 1 wonld find mys(*lf in the event 
anything should happen to yon. 1 am responsible for $10,- 
000 and 1 have absolntelv nothing to show that the monev 
yon deposited to yonr own credit in the Higgs actually be¬ 
longs to me. Whv will von not redeposit the fund in mv 
name so that 1 will be ])rot(‘eted. It seems to me that is the 
least von can do. 

“Please let me hear from von so that I mav make some 

• » 

sort of a reply to the Surety Co. 1 trust that yon are very 
well. 

“Very truly yonrs, 

(Sgd.) 


W.M. FRYK WHITE.” 
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PlaintiffExhibit 65, 

an original letter on the stationery of \Vm. Frye White, as 
follows: 

156 ‘‘Boston, ^lass., Apr. 16, 1926. 

“Channcey Ilackett, Esq., 

AVashington, D. C. 

‘ ‘ Dear C iiauncey : 

“I have another letter from the National Surety Co. in 
Washington, asking me about the final account in the Fil¬ 
tration matter. Your associate acknowledged my letter to 
you of Alar. 19th and said that you would reply upon your 
return to the city the coming week. 

“Are you still incorrigible in your disposition to further 
delay the settlement of this matter? 

“Very truly, 

(Sgd.‘) ^ AVAL FRYE AVHITE.’’ 

157 The foregoing conta-ns the substance of all the 
evidence in the cause presented at the hearing and 

the exceptions taken and is stated approved and signed 
as the statement of evidence herein this 31 day of July, 
1928. 

By the Court: 

PEYTON GORDON, 

Justice, 

Form 0. K. 

P. 11. AIARSIIALL, 

Of Counsel for Plaintiff, 

158 In the Supreme Court of the District of Columbia. 

Equity. No. 46140. 

AA^illiam Frye AVhite, Receiver, 

vs. 

Ciiauncey Hackett. 

The letters constituting the other side of the correspond¬ 
ence between Frank P. Comstock and Chauncey Hackett 



IIG CHAUXCEY HACKETT VS. WM. FRYE WHITE, REC. 


with an (*x(*liaii!;c* of letters l>etween Frank P. Com- 
stoek and Fhanneey llaekett ri'Iatin.i*; to and followiiifc con- 
I'erenee at Providtniee in January, IJ-J, were not ineluded 
in th(‘ stat(*ment of evidence. Tlie defendant ])resentcd 
tli(‘S(‘ ](‘tti‘rs for inclnsirni in tlu‘ fhr statenunit of (‘vidence 
on the basis of the following: pi'oceedinins shown by the 
oriu:inal records: 


“Mr. Marsliall: I otT(*r this c()rres|)ondence in evidence, 
if yonr Honor please*, for one ])nr])ose only, how(‘ver, and 
tliat is h(*canse of its tendency to show tliat tin* s(‘veral dates 
of th(*se respective lett(‘i’s, that Mr. Ifacki'tt was still ])roni- 
isinir to adjust the matter and settle* it. The lette'rs in 
qiH'stion are*n’t te) the plaintiff, hnt to Mr. Fomste)ck. 

Mr. Marye*: If that ce)rrespe)nele*nce is .i;e)ini; in, we want 
this siele to ,<*:e> in too. 

Mr. Marshall: Whe‘n e'onnse*! e*e)nie te) the‘ir e*ase*, if they 
want to pnt in the‘ir siele* eef the e*orre‘S])onden(*e*, anel the3 
Foiirt thinks it is inate*rial eer i*e*levant, 1 weni't e)l)je*e*t to it. 
I elon't think the*re is anv e)hlitiation on me* tee re*ael the‘ir siele 
e)f this eorre‘spe)nele‘nce‘, he*e*anse* of it not he*inL!: with the 
])laintilV in this e*ase hnt with a thii'el party. It we)uld ne)t 
he* hinelinn', as I e*an see* it. It is e)idy aelmissihle* ii])e)n e)ne 
theory, anel hv virtue* eef such admissions that mav he* ce)n- 
taine*el in this e*oi*responelene*e, as to the fact that this matter 
re*maine‘el nnse*tth‘el thre)n,i*:he)nt the cori’e*s])onelene*e, anel the 
various promises that were maele therein. The correspoiiel- 
ene*e 1 re*ael is between the parties to the suit. 

The Fe)urt: The* point is that, if they ve)lunteer, the an¬ 
swers shoulel ire) in. 1 woulel think that we)ulel he* fair, oreli- 
narilv, Mr. Marsliall. 

Mr. Marshall: I haven't any e)l)jee*tion to that. I 
lot) say, they ran ])ut it in if they cai’e to. 1 elon’t want 
te) put it in as a ])jirt e)f my case, anel hee*ause it is 

not. 

The Fe)urt: 1 always think the cor-esponelence e)n both 
sieles she)uld iro in. Xow those letters will he admitted 
with the unele*rstandinn-, when it comes te) their turn, they 
will offer them. 

Mr. Marshall: The*v will e)lTer the e)ther siele of it.” 


The defenelant eliel not fe)rmallv e)ffer in evidence as a 
])art of its case any letters exclueleel from the statement of 
evielence. 
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The plaintiff ol)jecte(l to tlio ineliision of the said letters 
and siigp:ested that they he eliminated from tlie statement 
of evidence, which objection was sustained by the Justice 
settling the bill of exceptions and the said letters eliminated 
over the objection of the defendant and the defendant 
])rayed that an exce])tion be noted to tlie said action of the 
(''ourt which is hereby noted and signed this .‘list day of 
July, 1928. 

Bv the Court : 

PKYTON GOBDOX, 

Jvst lire. 

P. H. M. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4792. Chauncey TTackett, a])pellant, vs. William Fr^^e 
White, receiver. Court of Ay)])eals, District of Columbia. 
Filed Aug. 1, 1928. Henry W. Hodges, clerk. 
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BRIEF 

(a) 

STATEMENT OF THE CASE 

In 1903 the firm of Cowardin, Bradley, Clay and Company 
contracted with the United States for work on the Washington 
filter plant at the contract price ^of $989,000.00. At the very 
beginning of the work the firm found itself in financial trouble, 
and therefore the following scheme was devised by which the 
contract could be completed by other hands. 

Cowardin, Bradley, Clay & Company were to apply for a 
receiver. The receiver if appointed was to make a contract 
with Henry B. Dean, a banker of Providence, R. I., who agreed 
to form a corporation to carry on the work, pay the obliga¬ 
tions of Cowardin,, Bradley, Clay & Company, and give them 
a small profit from the money to be received from the United 
States. 

This program was carried out. (R. 25-37.) 

On August 27, 1903, the Supreme Court of the District of 
Columbia in a proceeding entitled Stagg v. Cowardin, et als., 
Equity 24167, appointed as receiver one Maclennan. On the 
same day Mr. Maclennan filed a report stating the willingness 
of Mr. Dean to take over the contract and asking authority 
to contract with Mr. Dean and the Sand Filtration Corporation 
of America, as the contemplated corporation was called (R. 
25-30). In January 1904 a contract was entered into between 
Maclennan as Receiver and the 'Sand Filtration Corporation 
of America (hereinafter called the corporation) by which the 
corporation was to do the work and the receiver was to pay to 
the corporation all the amounts received under the contract 
with the United States after deducting the amounts due under 
the contract to Cowardin, Bradley, Clay & Company. 

Differences arose during the progress of the work between 
the contractor and the United States, and finally the work was 
finished at a loss of over $100,000. Sand Filtration Co. v. 
Cowardin, 213 U. S. 360. Cowardin, Bradley, Clay & Co., 
however, received all that was due them under their contract 
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with the corporation and the receivership was continued for 
the sole benefit of the corporation, the only function of the 
receiver being to'conduct at the expense of the corporation a 
suit in the Court of Claims. This suit for technical reasons 
had to be conducted in the name of the receiver. 

In 1907 Maclennan the first receiver died, and in his place 
was appointed William Frye White, who was at the time one of 
the counsel employed by the corporation to conduct the Court 
of Claims suit. 

On July 9, 1909, White—the plaintiff below—rendered his 
only report in the receivership. (R. 38, 40) from which it 
appeared that at that time the receiver had no liabilities out¬ 
standing and that the Sand Filtration Corporation was and 
would be the sole beneficiary of the receivership. On July 14, 
1909, the Court ordered that the receiver pay to the Sand 
Filtration Corporation any and all sums of money in his hands 
and that the bond theretofore given by the receiver of $25,000 
be reduced to the sum of $1,000. The court record shows no 
further report or action by the receiver from July 14, 1909, 
until his petition for authority to file the present suit in 
October, 1926. (R. 42.) 

Meanwhile the corporation continued to do business, sought 
to make new contracts and took measures to recover from 
the United States by means of Congressional action as much as 
possible of their claims growing out of the filter plant loss. 
The corporation also sought to recover by an accounting suit 
{Sand Filtration Corporation v. Smoot, et al., S. C. D. C., 
Eq. No. 27591) certain sums to w hich it laid claim growing out 
of the joint maintenance wdth others of a branch railway— 
a working spur of the B. k O. In these matters Chauncey 
Hackett, defendant below, was engaged as counsel, and later 
his father Frank W. Hackett now^ deceased w'as also engaged 
as to the claims against the United States. Later Chauncey 
Hackett became attorney of record in the Court of Claims in 
the suit pending there, and conducted it under agreement with 
the corporation in place of White, who continued however as 
receiver. 
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The suit in the Court of Claims resulted, in 1916, in a judg¬ 
ment in favor of the claimant for approximately $20,000. 

By 1916 Chauncey Hackett the appellant had made ad¬ 
vances to his father Frank W. Hackett against what was then 
due his father from the Sand Filtration Corporation, and the 
corporation owed him for his own services and on account of 
those of his father more than $20,000. 

The corporation then had no assets apart from its claims 
against the United States and whatever might be recovered 
in the Smoot case and the Court of Claims case. 

In 1916 the appellant Chauncey Hackett drew from the 
Treasury of the United States $20,273.40, the amount of the 
judgment, and receipted for it as attorney-in-fact of William 
Frye White, receiver of Cowardin, Bradley, Clay & Company. 
The cheque was indorsed by appellant personally as attorney 
for White as Receiver, and the proceeds were retained by appel¬ 
lant and paid to himself for the' services rendered to the Sand 
Filtration Corporation by himself and by his father, Frank 
W. Hackett. 

Thereafter in 1918 and 1919 Hackett refused to pay any¬ 
thing to White as'receiver, basing his refusal on the grounds 
of an attorney’s lien. 

In 1926, the receiver through his attorney having demanded 
payment from Hackett of the amount alleged to be due the 
receivers “lessi the fee he agreed to pay,” with interest on the 
balance from October 1916, under threat of suit, Hackett 
refused “on the ground which I have always taken in this 
matter that the services of my father and myself for the only 
parties who were entitled to any of the funds were consider¬ 
ably more than the amount received in the claim against the 
United States.” (R. 54, 55.) 

Thereafter White filed the present suit in Equity for an 
accounting of the judgment money recovered'in 1916. 

The defense is that the fund was subject to an attorney’s 
lien, and that the payment of it to Hackett was by the author¬ 
ity and consent of the Sand Filtration Corporation. 

The Court held that the only lien which could be asserted 
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as against the receiver was that for services in the litigation 
in which the judgment against the United States was obtained, 
and gave a decree for $13,515.60 (this being the amount se¬ 
cured by Hackett less the fee due him in the Court of Claims 
case) with interest from 1916, the amount of the recovery to 
be held and distributed by the receiver in Equity No. 24,167 
(the action in which the receiver was appointed in 1907) as 
fixed by order or decree therein, “this decree being without 
prejudice to the rights or claims of any of the parties * * * or 
of any intervenor therein, present or future as such claims 
may therein be asserted.” 


(b) 

ERRORS REUED ON 

1. It was error to exclude evidence of the appellant’s ser¬ 
vices and expenditures in the matters other than the Court 
of Claims case. 

2. The Court erred in excluding evidence of the agreement 
with Comstock on behalf of the Corporation under which 
defendant conducted the Court of Claims case. 

3. The Court erred in excluding from the statement of evi¬ 
dence the other side of the Comstock-Hackett correspondence 
and the letters of January 1923 between Hackett and Com¬ 
stock. 

4. The Court erred in not dismissing the bill for plaintiff’s 
delay in instituting the action. 

5. The Court erred in holding that the plaintiff had no 
adequate remedy at law. 

6. The Court erred in not holding that the proceeds of the 
judgment were the property of the Sand Filtration Corpor¬ 
ation, and as such subject to defendant’s lien, regardless of 
the receivership. 
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(c) 

STATEMENT OF POINTS OF LAW 

1. THERE WAS NOTHING DUE THE PLAINTIFF. 

(i) Because when the defendant was paid for his services 
and expenditures it consumed the whole sum. 

(ii) Because the services were worth the amount charged. 

(iii) And even if the value of the services were in question 
the beneficiary has agreed to it. 

There can be no question but that the Sand Filtration Cor¬ 
poration (hereinafter called the corporation) was the only 
beneficiary to whom should be paid anything recovered from 
the United States or elsewhere through the Receiver (R. 39). 
This is shown by the records of the receivership and the re¬ 
ceiver’s report filed July 14, 1909 (R. 40). The expenses and 
fees in the case against the United States were to be paid for 
by the corporation, the Receiver had agreed to act without fees 
as Receiver and the Receiver had no contracts or obligations 
of any kind after he had made the payments in 1909 to Tucker 
& Kenyon for May & Jekyll and to J. J. Darlington for 
Cowardin, Bradley, Clay & Company and paid over the bal¬ 
ance of $606.96 to the Company (R. 41). As the plaintiff 
expressed it on cross-examination the corporation was to “pay 
the freight anyhow.” (R. 49.) 

The defendant acted as counsel for the corporation for sev¬ 
eral years (R. 59.) He had done all the work in the Court 
of Claims case below and in the Supreme Court (R. 60). 
He paid his father for his services (R. 62) which were on a 
contract basis and amounted to $6,000.00, in addition to which 
the defendant’s services were charged at $7,500.00, for all non- 
litigated matters. This included the claims against the United 
States not embraced in the Court of Claims case and all other 
matters not specifically included in the Smoot case (Equity 
No. 27,591) (R. 14). His services in the last named case were 
set at $2,500.00. Plaintiff’s testimony shows that he was 
aware of these services in a general way at the time they were 
performed or shortly thereafter (R. 49). He says on cross- 
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examination that in 1914 he “knew in a general way that Mr. 
Hackett had acted for the Sand Filtration Corporation in other 
matters than the Court of Claims case,” “he discovered sub¬ 
sequently that Mr. Hackett’s father, Frank W. Hackett, also 
had connections and represented the Sand Filtration Corpora¬ 
tion.” (R. 49.) In plaintiff’s report as receiver filed July 4, 
1909, he refers to “other claims arising out of the construction 
of the filter plant on which no recoveries can be had on suit 
in the Court of Claims and which may be paid at some indefi¬ 
nite time by petition to the Congress of the United States.” 
(R. 41.) 

As the Court below held that all the services of appellant 
and his father in matters other than the Court of Claims case, 
were irrelevant to the issue, all that appears regarding their 
value is the defendant’s statement that he estimated the value 
at the amounts given (R. 63) and the fact that neither the 
plaintiff nor the corporation disputed that the services were 
actually worth the amounts charged. A series of letters from 
the defendant to Comstock (vice-president of the corporation 
in charge of its affairs), which the plaintiff construed as unnec¬ 
essary attempts to delay a settlement, were explained by the 
defendant in his testimony as having to do entirely with a 
proposition that he should voluntarily reduce the amount of 
his fees for the benefit of the corporation. There is nowhere 
in the statement of evidence anything tending to show that 
the services were not worth the value placed upon them by the 
defendant, and the action of the plaintiff in turning the judg¬ 
ment money over to defendant is hard to explain unless he 
believed that the services had been performed and were of 
value. 

So far as appears in the statement of evidence no one on 
behalf of the corporation has disputed the value of the defend¬ 
ant’s services. 

The only conclusion possible from the evidence is that no 
part of the judgment w’as due to be paid over to the plaintiff 
for the reason that any such payment would be for the sole 
benefit of the corporation, and more than the entire judgment 
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was due by the corporation to the defendant. If the corpora¬ 
tion which was the sole beneficiary of the receivership, was to 
receive the $13,000,00 only to pay it to Hackett it would have 
been idle to have the funds paid by Hackett to the Receiver 
and by the Receiver to the Sand Filtration Corporation and by 
the latter to Hackett again, and for that reason, by the acqui¬ 
escence of the parties hereto and of the corporation, the 
Receiver gave the power to Hackett to collect the fund. 

The decree it is submitted is for this reason the result of 
error. 

2. THE COURT ERRED IN EXCLUDING EVIDENCE 
OF THE AGREEMENT WITH COMSTOCK ON BEHALF 
OF THE CORPORATION UNDER WHICH DEFENDANT 
CONDUCTED THE COURT OF CLAIMS CASE. 

The Court ruled (R. 60) that the defendant had no right to 
any lien, and on that ground sustained an objection to defend¬ 
ant’s testifying as to the arrangement with Mr. Comstock 
(the vice-president of the corporation in charge of its affairs) 
by which defendant took Mr. White’s place as counsel in the 
Court of Claims case. 

The Court excluded the arrangement with Mr. Comstock 
on the objection that it was “not proper in this case.” The 
wording of the objection by plaintiff’s counsel must have been 
intended to convey the idea that the arrangement was irrele¬ 
vant on the theory of res inter alios. But this was not so. 
Mr. White was admittedly one of the actors in the transaction. 

This is shown by the memorandum which he signed Decem¬ 
ber 3, 1914, (R. 13), as follows: 

“IN DUPLICATE 

“Nove. 30, 1914. 

“I will, in the event of success in the case of White, 
Recr. of Cowardin, Bradley, Clay & Company vs. United 
States pay to William Frye White on receipt of my fees 
therein, an amount equal to 25% of the same, said pay- 
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ment to be in full of all services performed by said White, 
and the firm of Cotton and White, in said case: and will 
also so far as any collection be within my control, see 
to it that payment in full shall be made from any funds 
realized in the before-named case of all charges due said 
Cotton and White in the case of Sand Filtration Co. vs. 
L. E. Smoot, et al., as shown on the books of said firm 
in my possession: it being understood that said White 
will retire as receiver, and attorney therein, when re¬ 
quested. 

“(Signed) CHAUNCEY HACKETT. 

“I agree to the above this 3rd day of December, 1914. 

“(Signed) WM. FRYE WHITE.” 

/ 

I 

It was certainly competent to show that this memorandum 
was not a mere private understanding between Hackett and 
White, but was sanctioned by the corporation. 

The refusal of the Court to go into the transactions with 
Comstock put the whole trial on an artificial basis, and the 
case proceeded thereafter without regard to the true state 
of things, namely, that everybody concerned including Mr. 
White had regarded the corporation as the only real party 
in interest and regarded the receivership as nominal, its 
functions having been completed. 

It was an essential factor, which the Court eliminated by 
narrowing the evidence. 

If the main purpose of the receivership had been fulfilled 
so that in 1916 the receiver had nothing to do but pass over 
the fund when collected to the corporation, the fact that 
everyone concerned so regarded it is certainly essential to the 
proper disposal of the case. 
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3. THE COURT ERRED IN EXCLUDING FROM THE 
STATEMENT OF EVIDENCE THE OTHER SIDE OF 
THE COMSTOCK-HACKETT CORRESPONDENCE AND 
THE LETTERS OF JANUARY 1923 BETWEEN 
HACKETT AND COMSTOCK. 

If the letters from appellant to Frank P. Comstock were 
material, we submit that the whole correspondence should 
have been embodied in the record. The defendant excepted 
to the non-inclusion in the statement of evidence of the other 
side of this correspondence and of the letters relating to a 
conference at Providence in January 1923. (R. 116.) 

These letters as put in tend to create the impression that 
appellant was willfully delaying the rendition of an account¬ 
ing which he was obligated to make, whereas the entire cor¬ 
respondence read as a whole would have shown that the only 
matter under discussion was a proposed reduction of appel¬ 
lant’s claim for services, and that the delays appearing were 
in the submission of a statement on which negotiations for 
such a reduction could be carried on. 

4. THE COURT ERRED IN NOT DISMISSING THE 
BILL FOR PLAINTIFFS DELAY IN INSTITUTING 
THE ACTION. 

A receiver is subject to the same defense as the one whom 
he represents. 

Scott V. Armstrongy 146 U. S. 499. 

Pomeroy's Eq. Rem,, Sec. 186 and cases cited. 

Here the plaintiff filed his action after nearly ten years had 
passed. 

See Pomeroy’s Equity Juris, Sec. 817 to Sec. 820; Sec. 897, 
916, 917, 964, 965. 

Chase v. Chase, 20 RI 202. 

Pomeroy’s Eq. Rem. Sec. 21, note 60; Sec. 22, 35, 36. 

Badger v. Badger, 2 Wall. 95. 
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Anglo-Colombian Development Co. v. Stapleton, 45 W. L. R. 
412. 

Mackall v. Casilear, 137 U. S. 556. 


5. THE COURT ERRED IN NOT DISMISSING THE 
BILL ON THE GROUND THAT PLAINTIFF HAD A 
PLAIN, ADEQUATE AND COMPLETE REMEDY AT 
LAW. 


See 28 U. S. C. A. Sec. 360, note 123. 

It is simply a money demand, on which plaintiff could have 
sued at law in assumpsit. 

Gaines v. Miller, 111 U. S. 395. 

It is true that the bill contains allegations which seek to 
make a colorable equity case. But the plaintiff failed to sub¬ 
stantiate these matters. 

The Court rested its decision on the ground that the fund 
was custodia legis.* 

On his own theory, the plaintiff in 1916 simply had to exer¬ 
cise his clear rights at law against the defendant to get the 
fund into his possession. Certainly the plaintiff in such a 
law suit, could have accomplished all that he could accomplish 
in equity. 

His remedy then was plain, complete and adequate. 


* But this view' is, we submit not in accord with authority. 
Property is not custodia legis till the Court has taken control 
of it by levy or attachment. 

Mattingly v. Boyd, 20 How. 128. 

Wardlaw v. Herrington, 125 Ga. 328. 

See infra p. 13. 


v./-^ 


Z 

upplemental Authorities on Behalf of 
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!*at1onal ParV F^nk vs. Goddard. 1»^1 N.Y. 494 
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Ir interest. 
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ceiver does not extincniish all other 
j entities. 
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juAlcy etc. R. ' . Go. vs. Humphreys, 145 TT.s. 

I holding that the scope of a receiver's 
jio m^jch more restricted than those of 

i a trustee in banV^niotcv. 

! ♦' 

aijjlee vs. Palmer. Cal. 543. 
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compel the payment of money vifhic>^ nnist be 
instantly paid back. 

oler V3. Grai .trer CO'inty, 74 ^d. 16 
hoi dine: that only those assets pass to’ a 
receiver In ^hlch the party for whom he is 
receiver has a beneficial interest. 
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6. THE COURT ERRED IN NOT HOLDING THAT THE 
PROCEEDS OF THE JUDGMENT WERE THE PROP¬ 
ERTY OF THE SAND FILTRATION CORPORATION, 
AND AS SUCH SUBJECT TO DEFENDANT’S LIEN, 
REGARDLESS OF THE RECEIVERSHIP. 

Very vs. Watkins, 23 How. 469. 

In that case the property in the hands of the receiver was 
adjudged to belong to Very. While it was still in the custody 
of the receiver it was attached by a creditor of Very. The 
Court said: 

‘^The tenth assignment of error relates to the instruc¬ 
tion of the court, that by the decree of the court below in 
August, 1850, and the affirmance of it by this court in 
1851, Ross ceased to act as receiver, and from thenceforth 
held the jewelry in question only as the trustee of Very. 
That decree put an end to the controversy, excepting as 
to what remained to be done under the mandate of the 
court for the execution of its decree. It is true that Ross, 
as receiver, had not been discharged by a formal order 
upon motion when the decree was made; but it is also 
true that the jewelry, by the decree, was made the prop¬ 
erty of Very, and that he could have demanded it from 
Ross, and that he could not justifiably have refused to 
deliver it. It was the property of Very for all purposes, 
as any other that he owned, or which could have been 
conveyed to him by any kind of title.” 

The conclusion was that property technically in the hands 
of a receiver is subject to attachment by a creditor of the 
beneficiary, and it seems clear that it is equally subject to the 
assertion of a lien by a creditor of the beneficiary. 

This decision seems to dispose of the contention that prop¬ 
erty in the hands of the receiver is necessarily in custodia 
legis. 

As pointed out in the quotation, where the beneficiary of 
the fund has been determined, the receiver becomes a trustee 
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and the property in his hands is subject to execution. As 
it is subject to execution it must be equally subject to reten¬ 
tion under lien. Clearly the dipjnity of the law is no more 
impaired by the assertion of a lien than by the creation of a 
lien. 

“The effect of the appointment (of a receiver) is not 
to oust any party of his right to the possession of the 
property, but to merely retain it for the benefit of the 
party who may ultimately appear to be entitled to it; 
and when the party entitled to the estate has been ascer¬ 
tained, the receiver will be considered his receiver.” 

Wisjmll V. Sampson, 14 How. 52. 

See also Ellicott v. Insurance Company, 7 Gill (Md.) 307. 

Cowan V. Pa. Plate Glass Co., 184 Pa. St. 1. 

In the two cases last cited the distinction is pointed out be¬ 
tween a receivership for the general administration of the assets 
of a corporation for the benefit of creditors and a receivership 
with a more limited purpose. In the latter instance a credi¬ 
tor may acquire a lien against the beneficiary during the re¬ 
ceivership just as if no receiver had been appointed. 

It is respectfully submitted that these decisions recognize 
clearly that there are two kinds of receivership, and that where 
it is for a single definite purpose and there is but a single 
beneficiary, as has been true in the present case since 1909, 
the “hands off” doctrine applicable to general receiverships 
does not apply, and the title and right of the receiver is no 
greater or more sacred than that of the beneficiary and is 
subject to the same supervening rights. 

Summary and Conclusion 

It was error to exclude evidence of the appellant’s services 
and expenditures in matters other than the Court of Claims 
case amounting to more than the judgment in that case, 
leaving nothing due to the plaintiff. It was error to exclude 
evidence of the agreement between the defendant, the plain- 
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tiff and Comstock under which defendant conducted the Court 
of Claims case. It was error to exclude the other side of the 
Comstock-Hackett correspondence and the letters of January 
1923, between Hackett and Comstock. The exclusion of these 
matters prejudiced defendant and resulted in an erroneous 
decree. 

The plaintiff delayed for ten years in instituting the action 
and the Court erred in not dismissing the bill on the ground 
that plaintiff had a plain, adequate and complete remedy at 
law. The fund was not custodia legis. The proceeds of the 
judgment against the United States were the property of the 
Sand Filtration Corporation and as such subject to defend¬ 
ant’s lien. For these reasons it is respectfully submitted that 
the decree below should be reversed. 

Chauncey Hackett, 

Tench T. Marye, 

Attorneys for Appellant. 
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BRIEF. 

Statement of the case as it appears in Appellant's 
brief is much involved, contains data which is neither 
found in the record nor material or relevant in consid- 
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ering the questions to be decided by this Court; for 
these reasons a restatement of the case is here given. 

STATEMENT OF CASE. 

On June 27, 1907, the Court passed an order in 
Equity Cause No. 24,167, in the Supreme Court of the 
District of Columbia, ap])ointing William Frye AMiite 
as receiver of Cowardin, Bradley, Clay and Company, 
in the place of John 1). Maclennan, former receiver of 
said firm, who had died. (R. 25) 

As required by the order of his appointment, AMiite 
qualified as such receiver, entered upon his duties and 
is at the present time the duly ap])ointed, qualified and 
acting receiver of Cowardin, Bradley, Clay and Com¬ 
pany. (R. 2) 

The order of ai)pointment also authorized and di¬ 
rected the receiver to recover from the estate of the 
former John 1). Maclennan the sum of $10,000.00; 
$2,000.00 thereof to be held for the benefit of Cowardin, 
Bradley, Clay and Company and the remaining $8,- 
000.00 for the benefit of a certain firm known as May 
and Jekyll, subject to the result of the appeal of the 
Sand Filtration Com[)any, then pending in the Su¬ 
preme Court of the United States (Sand Filtration 
Corporation of America v. Samuel P. Cowardin, et ah, 
213 U. S. 360, 53 L. ed. 833; the decision rendered April 
26, 1909, was adverse to the plaintiff in error) and fur¬ 
ther authorized said receiver to prosecute the suit 
against the United States then pending in the Court of 
Claims. (R. 38) 

(John D. ]\Iaclennan, Receiver for Cowardin, Brad¬ 
ley, Clay and Company v. United States, Court of 
Claims No. 29,618, filed July 25, 1906, by Cotton and 
AVhite, Counsel for plaintiff; death of Maclennan sug- 
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gested to the Court October 16, 1907; and order passed 
November 2, 1907, permitting substitution of William 
Frye 'Wliite in place of Jphn D. Maclennan, deceased.) 

On July 9, 1909, White, Receiver, filed a report in 
Equity Cause No. 24,167, showing that he had re¬ 
ceived from the estate of John D. Maclennan the 
sum of $10,243.75; that interest on this sum w^hile on 
deposit in bank at 2 per cent, amounted to $363.21, 
making a total of $10,606.96 in receipts; that on June 
29th, 1909, he paid to Tucker and Kenyon, Solicitors 
for May and Jekyll, $8,000.00; to J. J. Darlington, 
Solicitor for Cowardin, Bradley, Clay and Company, 
$2,000.00; that he w’as pressing the authorized suit in 
tiie Court of Claims; and asked authority of Court to 
pay the balance in his hands, as receiver, of $606.96 
to the Sand Filtration Corporation. (R. 38, 39) 

On July 14, 1909, the Court passed an order in said 
Equity Cause No. 24,167, authorizing White, Receiver, 
to pay to the Sand Filtration Corporation of America 
any and all sums of money then in his hands as receiver 
and to reduce his receiver’s bond to $1,000.00. (R. 42) 
(The records of the Court below show that the new 
bond of $1,000.00 \vas not given and that the original 
bond of $20,000.00 is still held by the Clerk of that 
Court.) 

At the time William Frye White w^as appointed re¬ 
ceiver in Equity Cause No. 24,167 and for some time 
prior thereto, he was engaged in the practice of law, 
in this City, \vith John B. Cotton, under the firm name 
of Cotton and White. In 1908 the partnership was 
dissolved and White \vent to Boston, Massachusetts to 
live, at w’hich time Chauncey Hackett and his father, 
Frank W. Hackett, had their offices in association with 
Cotton and White, who arranged that Chauncey 
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Hackett was to undertake the active prosecution of 
the case in the Court of Claims. (K. 45) John B. 
Cotton and Chauncey Hackqtt started an association, 
not a partnership. Cotton died January 5, 1909; 
Chauncey Hackett continued to prosecute the case of 
White, Keceiver v. The United States, Court of Claims 
No. 29,168 (R. 58) (Docket of case shows: Dec. 12, 1914 
—Motion to substitute Chauncey Hackett as atty. of 
record with power of atty. filed. Copy of notice to 
Defts, Dec. 14, 1914—Allowed without i)re,judice to 
anv lien or interest of the former Attorney). 

The final outcome of the litij;ation in the (^ourt of 
Claims resulted in a judjifment in favor of White, Re¬ 
ceiver, for $20,273.40; and a Treasury Warrant was 
issued October 4, 1916, payable to AVilliam Frye White, 
receiver of (^owardin, Bradley, Clay and Company, or 
order for $20,273.40. (R. 77) 

Chauncey Hackett, as attorney for White, Recevier, 
secured from White, Receiver, certain powers of 
attorney, for the pur[)ose of enablinji: Hackett to re¬ 
ceive and endorse said Treasury Warrant, statinu: that 
this was necessarv in order to enable Hackett to make 
distribution to the i)ersons entitled, prepare White’s 
final account, as receiver, and secure his discharge. 
(R. 71 to 78) 

Hackett on October 6, 1916, deposited $6,757.80 of 
the $20,273.40 which he had received as attorney for 
White, Receiver, to his (Hackett’s) private account 
in the Riggs National Bank in Washington, D. C. (R. 
24) This amount he was entitled to as his fee and the 
same was allowed him under the final decree entered 
in Plquity No. 46,140 in the Supreme Court of the 
District of Columbia on December 21, 1927. No objec¬ 
tion is made to this allowance so further consideration 
of the item of $6,757.80 is unnecessary. (R. 15) 
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On the same day, October 6, 1916, Hackett also de¬ 
posited the balance of the $20,273.40, amounting to 
$13,515.60, to the credit of his account as attorney in 
the Riggs National Bank of Washington, D. C. (R. 24) 
Owing to Hackett’s continued failure, as attorney 
for White, Receiver, to render an accounting or to 
secure the discharge of White, as receiver, an order 
of Court was obtained on September 29,1926, in Ecpiity 
Cause No. 24,167, authorizing Wliite, as receiver, to 
tile a bill for accounting against Hackett. (R. 2) 

In pursuance of said order there was filed on Sep¬ 
tember 29, 1926, in the Supreme Court of the District 
of Columbia, by William Frye White, Receiver, Plain¬ 
tiff vs. Chauncey Hackett, Defendant, a Bill for Ac¬ 
counting, the same being Fquitv Cause No. 46,140, in 
said Court. (R. 1) 

The defendant, Hackett, on October 14, 1926, tiled a 
motion to dismiss the Bill. On November 6, 1926, an 
order was passed by the Court overruling and denying 
the motion and ordering defendant to tile his answer 
to the Bill in ten days. (R. 8) 

On June 7, 1927, defendant, Hackett, obtained leave 
of Court to tile and did on that date, tile an amended 
answer to said Bill. (R. 9) 

Said Equity Cause No. 46,140 came on for hearing, 
was determined and a final decree entered therein on 
December 21, 1927. The Court, in said decree found 
that defendant, Hackett, should have immediately 
transmitted and paid over to William Frye White, Re¬ 
ceiver, the sum of $13,515.60, to be distributed by the 
Receiver under direction of the Court, but that said 
defendant had failed so to do. The Court then ordered 
the defendant, Hackett, to forthwith pay over to the 
plaintiff. White, Receiver, in Equity Cause No. 24,167, 
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the sum of $13,515.60, with interest thereon at the rate 
of 6 per cent per annum from October 6, 1916, and 
costs; the amount of the recovery to be held and dis¬ 
tributed by tlie receiver as tixed by order or decree of 
the Court. (K. 15) 

Defendant, Hackett, tlien on January 11, 1928, tiled 
a motion for rehearing; this motion was overruled on 
February 9, 1928, and the following day, February 1(^, 
1928, defendant noted his appeal to this Court and 
de])osited $50.00 for costs. (K. 16-19) 

It is not feasible to follow Appellant’s brief in mak¬ 
ing a logical presentation of the law api)licable in the 
instant case; therefore, no effort will be made to do so. 

ARGUMENT. 

First. 

The procedure by which the case, presented in this 
appeal, should have been tinally determined, and which 
is well established and fully recognized by the Courts 
of this jurisdiction; is brielly outlined as follows: 

The Appellant herein, who was the attorney for a 
receiver appointed by the (’ourt, should have immedi¬ 
ately transmitted and })aid over to the Appellee herein, 
who was the receiver so appointed; the sum of $13,- 
515.60, representing the balance in his hands, after 
deducting $6,757.80, as a fee, to which he was entitled; 
for distribution bv the Keceiver under the order and 
direction of the Court. (K. 16 ) The full amount of 
the receivership funds which came into Ai)pellant’s 
hands, being $20,273.40 (R. 14). 

An account should then have been filed on behalf of 
the Receiver, with the Court, setting forth fully and 
clearly the nature of the assets held by him. An order 
referring the Receiver’s account to the Auditor of the 
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Court should next have been obtained. The Auditor, 
after proper notice to all parties having, or claiming 
to have, a distributive interest in the funds, should 
hear and determine the rights of the various claim¬ 
ants. The Auditor’s report, setting forth his findings 
and stating an account based upon said findings, is 
returned to the Court for final approval and order of 
distribution bv the Court. 

This procedure was well known to appellant. The 
record discloses eleven instances in which appellant 
states the necessity of filing an account on behalf of 
the Receiver and obtaining the approval of the Court. 
(See K. 71-72-78-80-81-82-83-84-90-102-107) Only one 
of these references will be here quoted. In a letter 
written by appellant to Frank P. Comstock, who claims 
a distributive share in the funds, appellant stated: 


“The difficulty is, however, that the account of 
the settlement must go before the Court for ap- 
])roval and it is only possible to {)resent it in a 
formal manner. As you recall, I only succeeded in 
eliminating Mr. AVhite, who had become a detri¬ 
ment rather than an aid, by assuming the whole 
responsibility for putting tlirougli the settlement 
and getting his discharge. It is impossible for 
me to present this matter to the Court, even with 
your consent, until 1 hav^e assured myself of the 
facts which, as vou know, are somewhat compli¬ 
cated.” (K. 107) 

This letter, including the other references above 
cited, also serves the puri)ose of showing the fraud, 
deception and concealment which has been practiced 
by appellant in this matter beginning with the day he 
gained possession of the funds in question. 

Appellant has not succeeded in eliminating Mr. 
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White, as Receiver, nor has he dared, by any lawful 
means attempted to obtain his removal. Attention is 
called to the promj)t and competent handling of the 
other matters involved by the Receiver. (R. 38 to 42) 
By his statement as to Mr. White, the Receiver, be¬ 
coming ‘‘a detriment rather than an aid’’; appellant 
can only be referring to the Receiver’s j)ersistent ef¬ 
forts to have Appellant either take the necessary steps, 
by way of a i)roper accounting, to secure the discharge 
of the Receiver and his bondsmen, or that Appellant 
turn over to the Receiver the funds, which Appellant 
had gained possession of, as attorney and counsel for 
the Receiver. The record discloses fifteen instances 


in which the Receiver recpiested that Ai)])ellant fur¬ 
nish a proper accounting, secure the discharge of the 
Receiver, or have the funds which Appellant had 
gotten i)ossession of as attorney for the Receiver i)aid 
over to the Receiver. (See R. 75-79-80-81-85-87-90-1)2 
93-97-100{2)-102-114-115; also testimony of Receiver 
(R. 46) which stands uncontradicted.) 

Three of the above references are here given. 

In a letter to A])pellant, Receiver states: 


“You stated to the company that 1 had agreed 
to withdraw as Receiver. That is true, but vou 
know that there is only one way to accomplish the 
withdrawal of a Receiver and that is for tlie Court 
to act. If vou will get mv discharge 1 do not care 


whether you or somebody else is appointed, but as 
the situation is at ])resent I still insist that you 
are doing me a great injustice in acting as you 
are.” (R. 97) 


In another letter to Appellant, Receiver states: 


‘‘If Mr. Comstock and his peo])le are satisfied, 
why do you not have me discharged and have 
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yourself appointed receiver in my place—anything 
to get me out from under/’ (R. 102) 

The Receiver when testifying before the Court below 
said that he had: 

“Manv times asked for an account in addition 
to what api)ears in the letters.” (R. 40) 

In reply to Appellant’s statement that he secured 
the elimination of the Receiver by his (Appellant) ‘‘as¬ 
suming the whole responsibility for putting through 
the settlement and securing his discharge” (the Re¬ 
ceiver’s) it is respectfully submitted, that the record 
in this case, from the beginning to the end, fails to dis¬ 
close that the Appellant ever assumed an iota of re¬ 
sponsibility during his entire connection with this 
matter, other than that which has been forced upon him 
by the law for his having converted all of the receiver¬ 
ship funds to his own use. Neither has he made any ef¬ 
fort to obtain the discharge of the Receiver. But to the 
contrary, he took advantage of the trust, confidence 
and reliance of an intimate friend, business associate 
and fellow member of the bar, and used his office, as 
the attorney and counselor for the Receiver, who lived 
at a distant point, to cover up his own acts, and, by 
repeated promises, to lull the Receiver into a sense of 
security and prevent action on his part. 

Every charge here made is amply supported by the 
record herein. The references relied upon are too 
numerous to quote other than the more important; a 
complete list, however, is here given by citing the pages 
of the Record. (R. 71 to 115; Appellant’s letters to 
the Receiver, Frank P. Comstock and the National 
Surety Co.; Testimony of the following witnesses J. G. 
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Gibbs, R. 43; R. A. Gillespie, R. 44; AV. F. White, Re¬ 
ceiver, R. 45-46-48-49-50-51-52-53; S. Duncan Bradley, 
I\. 54-55-56-57; Channcey Hackett, the Appellant, R. 
61-62-63-64-65-66-67; Appellant’s amended answer and 
account attached thereto R. 9 to 15.) 

The most important question involved in the case is 
Appellant’s conduct concerning the receivership funds 
which came into his hands. 

Letter from Appellant to Receiver, dated October 12, 
1916, states: 

‘O am in corres])ondence with the ])ersons en¬ 
titled to distribution, and will attend to Ibis, and 
your discharge. The accounts and pa])ers when 
drafted will he forwarded to von. Meanwhile 1 
hold, as attorney in a special account at Higgs on 
which 2 per cent interest is paid the judgment 
money, less the fees, in the suit against the United 
States.” (R. 78) 

From the date of this letter to June 7, 1927, the date 
Appellant's amended answer was filed, (if the account 
attached thereto is construed as showing that the fnnds 
had been actually taken by Appellant), there was never 
a suggestion from the Appellant that the status of this 
money had changed. On the contrary he made re- 
))eated avowals that the fund was intact; that its 
status had not changed. (See testimony of witnesses; 
Gibbs (R. 43); Gillespie (R. 44); White, Receiver (R. 
46); S. Dnncan Bradley (H. 54 and 57).) 

No inference, other than that the funds were intact, 
can be drawn from the correspondence Appellant had 
with others interested therein. (R. 71 to 115) 

The first time Appellant ever definitely admitted 
taking the funds, was after the production of the bank 
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records at the hearing below, which showed conclu¬ 
sively that he had. (K. 24) 

Then on cross-examination, Appellant, stated that 
he had ‘^appropriated the funds shortly after the de¬ 
mand by Mr. White in 1919, when he saw that there 
was nothing more.’^ (R. 67) Notwithstanding this 
action. Appellant continued to pretend and positively 
assert that the funds were intact. 

As to the advice he gave his client, the Receiver: 
In a letter addressed to AVhite, Receiver, dated Oc¬ 
tober 28, 1919, he states: “My suggestion is that you 
refer anyone who comes to you about this thing to me. 
It will only be a short time now before the whole matter 
can be finished off, if it is left to be cleaned up as 
originally understood; if however, you start a contest 
to put yourself in the position of a stakeholder wdth 
various conflicting claimants plotting claiming against 
you, the ramifications of the case are such that every¬ 
one will get at loggerheads & nobody will get either 
benefit or glory thereby.’^ (R. 91) 

This was in reply to a letter from White, Receiver, 

« 

to Appellant, dated, Boston, Mass., Oct. 24, 1919, in 
which the Receiver states: 

“All I want is that the money shall be in my 
I)ossession. Then if you and the people can get 
together and let me know what vou want done I 
will see that it is done right. What earthly ob¬ 
jection you can have to that is more than I can 
see. That is all I ask of you Chauncey. Let me 
hear from you right away.’^ 

This is the time, concerning which Appellant testi¬ 
fied that he: 
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“Appropriated the funds shortly after the de¬ 
mand i)y Mr. White in 1919, when he saw there 
was nothing inore.’^ (K. 67) 


Appellant’s attitude toward the C’ourt is also both 
significant and important. 

Witness Gillespie testified that during an interview 
with Appellant, that Appellant stated to witness that, 
“he would hesitate for a Court to pass on his fees in 
view of the fact that the Court would fix a rather 
nominal fee for his services.’’ (H. 44) This testi¬ 
mony is uncontradicted. 

It is also deemed important to consider whether or 
not Apj)ellant’s actions were ethical and ])roper with 
resj)ect to the various ca])acities in which he acted as 
attorney for those interested in this fund. 

The yarious (’ourt records. Treasury Warrant, etc., 
failed to disclose that he was attorney and counsel 
for anyone other than William Frye White, Heceiyer 
for (’owardin, Bradley, (’lay & (’o. (H. 12 and 75) 

A])pellant, in the account attached to his amended 
answer, states that he took the entire fund, because 
of seryices rendered by himself and F. W. llackett; 
and cash which he had advanced on behalf of the Sand 
Filtration Company of America. (B. 14) 
Xotwithstanding the foregoing on February 19, 1923, 
Appellant wrote Frank P. Comstock as follows: 


“I am returning to you the cheque for four 
cents made out to the Sand Filtration (’or])ora- 
tion of America because I have no relation to that 
corporation as attorney. 

“Under the settlement which we are contem- 
jdating, I would he in the i)osition of being the 
attorney for the creditors of the Sand Filtration 
Corporation. Remember that the case against the 
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United States was in tlie name of the firm of 
Cowardin, Bradley, Clay & Co/’ 

This is four vears after he had taken all the funds 
because there was nothins: more. (R. 67) Appellant 
vras very careful about receiving four cents but did 
not hesitate to take $13,515.60. 

Second. 

Appellant offered two defenses to the action in the 
Court below: 

1. That he had an attorney’s lien which gave him 
the right to take the entire fund. 

2. That Appellee, the i)laintilf below, was guilty 
of laches. 

The law recognizes two kinds of attorney’s liens; 
(a) one is called the general, retaining, or i)ossessing 
lien, and (b) the other the special, particular, or charg¬ 
ing lien. 

A retaiiiing lien is defined to be: “The general or 
retaining lien of an attorney is his right to retain pos¬ 
session of all documents, money, or other property of 
his client coming into his hands professionally until a 
general balance due him for professional services is 
pafd.” (6 C. J. 766) 

A charging lien is defined to be: “The special or 
charging lien of an attorney is an equitable right to 
have the fees and costs duo to him for services in a 
suit secured to him out of the judgment or recovery 
in that particular suit; the attorney, to the extent of 
such services, being regarded as an equitable assignee 
of the judgment.” (6 C. J. 766) 

These definitions are amply supported by au¬ 
thorities. 
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It was under the theory of the second or charging 
lien that the Court below allowed Appellant a fee of 
$6,757.80; no exception is taken to this allowance by 
either of the parties and may be fully disposed of here 
without further comment. 

The question here involved, concerns $13,515.60 
kept by the Appellant, so he now states, upon the 
theorv that he had a lien for services rendered vears 
before to a corporation, the services rendered being 
in no wav related or connected with the suit in which 
the funds in question were recovered. 

Dealing with the subject of attorney’s charging liens 
the following is quoted from 6 C. J. 782: 

“Funds in (histodv or Control of Court. While 
there is strictly speaking no lien on any fund which 
is within the custody or control of the Court, yet, 
where a fund is brought into a court of equity 
through the services of an attornev who looks to 
that alone for his compensation, he is regarded as 
the equitable owner of the fund to the extent of 
the reasonable value of his services and the court 
administering the fund will intervene for his ])ro- 
tection and award him a reasonable comj)ensation 
to be i)aid out of it. * This so-called lien 

extends, however, only to that part of the fund 
which belongs to those parties whose interests he 
has represented in the suit. It must also always 
appear that the services of the attorney operated 
to secure or collect the fund out of which he claims 
to be paid.” 

This Court cited in its opinion in Parish v. McGowan, 
39 App. 184, at page 200, the following: 

“In re Wilson, 12 Fed. 235-237. In that case 
it was held in accordance with an able opinion of 



Judge Brown that an attorney had no lien upon a 
judgment in one cause for services in another and 
related one. His conclusion was thus stated: 
‘After examination of the numerous authorities on 
this subject, Elnglish and American, I am satisfied, 
“* * * that an attorney has no general lien upon 
an uncollected judgment for services in other suits, 
hut out If a particular lieu for his costs and compen¬ 
sation in that particular cause.’ See also Massa¬ 
chusetts & S. Constr. Co. v. Gillis (h’eek Trop. 48 
Fed. 145-147; Foster v. Danforth, 59 Fed. 750, 751; 
Adams v. Kehlor Mill Co., 38 h\l. 281, 282. In 
the case last cited a judgment had been obtained 
in a State court, and the judgment on whi^^h the 
lien was claimed had been recovered in suit to en¬ 
force the former judgment. 

These facts present a stronger case than the 
one at bar. 

An attorney assuming an inconsistent position is not 
entitled to a lien. 

“An attorney who has advised his client to make 
certain contracts respecting a fund in control of 
the Court is not entitled thereaftei* to assume an 
inconsistent position, and assert a lien for services 
on the fund that would defeat the contracts.” 

Armstrong v. Pennebaker, 39 Ap]). (D. C.) 92. 

Ai)pellant advised his client the Receiver to allow 
appellant to collect the funds in order that a prompt 
accounting and distribution might be made; (R. 78) 
later appellant advised his client not to take any 
steps to obtain possession of the funds, because of 
the various conflicting claimants plotting and claiming 
against him (the Receiver); the ramifications of the 
case being such that everyone would get at loggerheads 
and nobody would get either benefit or glory thereby. 
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(R. 91) The Receiver yielded to Appellant’s advice 
(R. 91 and 92); whereupon Appellant appropriated the 
entire fund to himself. 

The only possible theory by which Appellant could 
assert a lien on the funds received by him would be 
by virtue of a retaining lien. 

As to the rights of an attorney to assert a retain¬ 
ing lien the following rules controlling said liens are 
submitted. 

“Property Delivered for Special Pur])ose. An at¬ 
torney has no lien on proj)erty ])laced in his hands 
for a special purpose under such circumstances that 
a trust arises which is inconsistent with, or adverse, 
to the claim of a lien.” (6 (\ »J. 786, citing In re 
Brown, 4 F. Cas. No. 1984, 1 X. V. Leg. Obs. 69 and 
numerous other authorities in Ill.; Mass.; ^lo.; N. J.; 
N. Y.; Or.; R. I.; Tex.; Vt.; Va.; and Fng.) 

Note 14 (b) of same par. (1) “An attorney has no 
lien on the money of his client deposited with him for 
a special purpose, and he cannot retain out of it fees 
due him for services.” (Citing Anderson v. Boswortli, 
15 R. 1. 443, 8 A 339, 2 Am. S. R. 910.) (2) “Thus, 
where an attornev receives monev from A for the bail 
of B to be returned to A on the tinal disposition of the 
charges against B, he is bound so to return it in full, 
although the owner at that time owes liim a fee for 
services rendered.” (State v. Lucas, 24 Or. 168, 33 
p. 538.) 

White, Receiver, placed this money in Appellant’s 
hands for the specific i)urpose of having it disbursed 
to the proper claimants. (R. 75) 

That Appellant accepted the money on these terms 


cannot be questioned. (See Appellant’s letter to Re¬ 
ceiver, date October 12, 1916.) 
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am in correspondence with the persons en¬ 
titled to distribution, and will attend to this, and 
your discharge. The accounts and papers when 
drafted will be forwarded to you. Meanwhile I 
hold, as attorney in a special account at Riggs on 
which 2 per cent interest is paid the judgment 
money less the fees, in the suit against the United 
States.’’ (R. 78) 

The fees here referred to were taken by virtue of 
the Attorney’s charging lien. 

Again on December 12, 1916, Appellant wrote the 
Receiver as follows: 


“I have been in touch with various parties to 
the settlement of the Sand Filtration affairs, and 
it is ready to be closed. The only thing that has 
been lacking has been the time for me to draw 
the necessary papers, and go over and verify cer¬ 
tain accounts. My idea is to have all hands con¬ 
sent in advance to an account and distribution, 
and then go before the court and accomplish your 
discharge.” (R. 82) 

“The general or retaining lien cannot be ac¬ 
tively enforced. It is a mere right of the attorney 
to retain the i)a])ers, etc., of his client in his pos¬ 
session until his claim is satisfied, it confers no 
further rights, and is valuable to the attorney in 
j)roportion to the extent that such retention by him 
will embarass the client, that is to say, he cannot 
sell said pa])ers under process to foreclose his lien, 
as may a pledgee or a mortgagee in other cases, 
but his lien extends only the right to retain such 
papers until his debt is jmid. On the other hand, 
although such a lien cannot be actively enforced, 
yet where the attorney is brought into Court, upon 
application of his client, to compel him to turn 
over money or papers upon which he claims a lien, 
or in a suit by the attorney to recover his com¬ 
pensation, the court may ascertain the extent of 
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the lien and enforce it. If such suit is not brought 
within a time limited, or is not then diligently 
prosecuted, the court may order the papers to be 
given up.’’ (6 C. J. 803) 

Even if Appellant had a retaining lien, and we sub¬ 
mit that it has been conclusively shown, that he did 
not, he would have no right to convert the money to 
his own use as he did. 


Third. 

The plea of laches is not a defense to the party causing 
the delay or who has committed fraud, deception, 
or concealment. 


‘Mlelav Induced ])v Defendant. A delav is ex- 
cusable where it was induced bv the adv^erse 
party; he cannot take advantage of a delay which 
he himself has caused or to which he has con¬ 
tributed, especially where actual hindrance has 
been caused by his fraud or concealment.” (21 
V. J. 243 and cases cited.) 

”Concealment of Facts bv Defendant. Whether 
or not the cause of action is itself based on fraud, 
yet if after it arises plaintitf is misled or lulled 
into security or prevented or discouraged from 
ascertaining the facts by misrepresentations, con¬ 
cealment, or other fraudulent conduct of defen¬ 
dant, he is not chargeable with laches for failure 
to proceed during such period, where the delay has 
not resulted in ])rejudice to defendant or to inno¬ 
cent i)urchasers.” (21 V. J. 249 and cases cited.) 

“Confidential Relationship. The existence of a 
confidential relationship between the parties is an 
imj)ortant circumstance for consideration in de¬ 
termining whether a delay in seeking to enforce a 
right constitutes laches, a delay under such circum¬ 
stances not being so strictly regarded as where the 
parties are strangers to each other.” (21 C. J. 
250 and cases cited.) 
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‘‘Where the claim arises from an abuse by de¬ 
fendant of the confidence reposed in him, * * * 
lapse of time will not prevent relief, if the in¬ 
fluence by the undue exertion of which he was 
benefited continued to exist until within a reason¬ 
able time of the institution of suit/’ (21 C. J. 
251 and cases cited.) 

This Court in Hornblower vs. George Washington 
University, 51 App. (I). (’.) G4 at i)age 75 states as 
follows: 


“We think it is a well-settled principle that a 
defendant cannot avail himself of the bar of the 
statute of limitations, if it appears that he has 
done anything that would tend to lull the plaintiff 
into inaction, and thereby permit the limitation 
])rescribed hy tlie statute to run against him. If, 
by this agreement to arbitrate, it appears from 
tlie record that ])laintiffs, by the action of the de¬ 
fendant, were induced not to bring their suit, then 
we think defendant would be estopped from plead¬ 
ing the bar of the statute of limitations.” 

“Tims, Lord Erskin, in an important case once 
before him, says: ‘No lengtli of time can prevent 
the unkennelling of a fraud.’ And Lord Northing- 
ton, in Alden v. Gregory, 2 Eden, 285, with vir¬ 
tuous indignation against fraud, exclaims: ‘The 
next (luestion is, in effect, whether delay will purge 
a fraud. Never—while I sit here! Everv delav 
adds to its injustice and multii)lies its oppression.’ 
In onr own court, Mr. Justice Story has said 
(Prevost V. Gratz, G Wheat., 481): ‘It is cer¬ 
tainly true that length of time is no bar to a trust 
clearly established; and in a case where fraud is 
im])uted and proved, length of time ought not, on 
principles of eternal justice, to be admitted to 
repel relief. On the other hand, it would seem 
that the length of time during which the fraud has 
been successfully concealed and practiced, is 
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rather an aggravation of the offense, and calls 
more loudly ni)on a court of equity to give ample 
and decisive relief.’ ” (Badger vs. Badger, 2 
Wall. 95, 17 L. ed. 837.) 

^‘And where fraud is imputed and proved, the 
length of time during which that fraud has been 
concealed and })racticed is rather an aggravation 
of the offense, than a circumstance to exclude re¬ 
lief. Bk. of V. S. V. Beverly, 1 llow. 134; Michoud 
V. Oirod, 4 How. 503; Piatt v. Oliver, 2 McLean, 
2G7.” (Note in Provost vs. Gratz, 19 U. S.) (6 
Wheat.) (481, L. ed. 311.) 

‘‘The true docti’ine concerning laches has never 

been more conciselv and accui’atelv stated than in 

• • 

the following language of an able living judge: 
Laches, in legal signiticance is not mere delay, but 
delay that works a disadvantage to another. So 
long as parties are in the same condition, it mat¬ 
ters little whether one presses a right promptly 
or slowly, within limits allowed by law; but when, 
knowing his rights, he takes no step to enforce 
them until the condition of the other ])arty has, 
in good faith, become so changed that he cannot 
be restored to bis former state, if the right be 
then enforced, delay becomes ineipiitable, and 
oj)erates as esto])pel against the assertion of the 
right.” (Pomei’oy’s Va\. Juris., Sec. 21, and cases 
cited.) 

“As wliat amounts to laches depends largely 
upon the circumstances of eacli particular case, 
so, also, the excuses which mav be satisfactorv to 
the court are many and various. A few additional 
ones may here be mentioned. It has been held that 
where the party interposing the defense of laches 
has contributed to or caused the delay, he cannot 
take advantage of it.” (Pomeroy’s Eq. Juris., 
Sec. 35, and cases cited.) 

“No lapse of time, no delay in bringing a 
suit, however long, will defeat the remedy, pro¬ 
vided the injured party was, during all this in- 
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torval, ignorant of the fraud. The duty to com¬ 
mence i)roceediiigs can arise only upon his dis¬ 
covery of the fraud; and the possible effect of 
his laches will begin to operate only from that 
time.’’ (Pomeroy’s Eq. Juris., Section 917, and 
cases cited.) 

“It has always been a principle of equity to 
discourage stale demands; laches are often a de¬ 
fense wholly independent of the statute of limita¬ 
tion. Promptness in asserting a remedial right 
against fraud is sometimes required; but no de¬ 
lay will j)rejudice a defrauded party as long as he 
was ignorant of the fraud. Each case involving 
the defense of delay or lapse of time must, to a 
great extent, depend upon its own circumstances.’’ 
(Pomeroy’s Eq. Juris., Section 965, and cases 
cited.) 

Fourth. 

As to the other errors relied upon by Appellant 
they will ])e answered in order: 

(1) E(iuity Cause No. 46,140 was a Bill for an Ac¬ 
counting to recpiire Appellant to surrender to the Ke- 
ceiver the funds belonging to the Keceiver to be dis¬ 
bursed under the direction of the Court in Equity 
Cause No. 24,167, and any claims which Appellant had 
against the funds should be presented in the latter 
cause. 

(2) Appellant had no right to make any contract or 
agreement concerning the suit brought in the Court 
of Claims which was not sanctioned and approved b)^ 
the Court which authorized the bringing of the suit. 

(3) The Appellant’s case was closed without the 
letters in question being offered. Appellant allowed 
the cause to be decided and final decree entered with¬ 
out making any further mention of the letters; they 
were not considered by the Court below; neither was 
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Appellee’s counsel afforded an opportunity to examine 
said letters or object to such as may not have been 
admissible. (Rec. 116) 

(5) The Receiver did not have sufficient informa¬ 
tion to bring a suit at law; Appellant refused to give 
Receiver information. 

“Aside from the numerous cases where an ac¬ 
counting may he had in eciuity in the exercise of 
jurisdiction acquired on other grounds, matters 
of account are per se within the scoi)e of ecpiity 
jurisdiction. This equitable jurisdiction is con¬ 
current with that of courts of law, and no precise 
rule can he laid down as to the cases in which 
a court of e(iuity will exercise its jurisdiction. 
The court reserves to itself a large discretion upon 
the subject and will take or refuse jurisdiction ac¬ 
cording to the circumstance of the particular case. 
The best considered authorities put the ecpiitahle 
jurisdiction uj)on three grounds, I'iz .: The com- 
])licated character of the accounts; the need of a 
discovery; and the existence of a fiduciary or trust 
relation.” (21 C. J. 132, and cases cited.) 

“It is a well settled rule that a court of equity 
which has obtained jurisdiction of a controversy 
on any ground, or for any ])uri)ose, will retain such 
jurisdiction for the purpose of administering com¬ 
plete relief and doing entire justice with respect 
to the subject matter, particularly with respect to 
the enforcement of its own decree,” (21 C. J. 134, 
and cases cited.) 

“The court is not restricted to an adjustment 
of the rights of the parties as they existed when 
suit was brought, but will give relief a])i)ropriate 
to events occurring pending the suit. 

By virtue of this rule, a court of equity, when 
its jurisdiction has been invoked for any equitable 
purpose, will proceed to determine any other 
equities existing between the parties, connected 
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with the main subject of the suit, and grant all 
relief necessary to an entire adjustment of such 
subject, provided it is authorized by the pleadings. 
Kelief of an ecpiitable character may thus be in¬ 
cidentally obtained, when an original bill would not 
lie for such relief alone.’’ (21 C. J. 137, and cases 
cited.) 

Note: 18 (a) ‘‘A bill in equity is a proper 
remedy by the client to compel the attorney to re- 
liiapiish the property held under the lien.” (6 
C. J. 803—Citing Soper v. Manning, 147 Mass. 
126, 16 N. E. 752.) 

(6) The Court had no right to attempt a final de¬ 
termination of the ownership of the funds without 
granting all parties interested their day in Court. It 
was not the i)urpose of the case, from which this appeal 
is noted, to make distribution of the funds; the proper 
cause for that is Equity No. 24,167. 

In conclusion, as these funds were under the custody 
and control of the Court, Appellant had no right to 
do anything with them, except to pay them over to 
the receiver, without first obtaining the authority of 
the Court. 

Having taken upon himself to make final disposition 
of the funds and, particularly, when this disposition 
was to convert them to his own use; Appellant is in 
contempt of Court. 

“Courts of equity are exceedingly averse to 
any interference with the possession of their re¬ 
ceivers, which is deemed the possession of the 
court. They jealously and vigilantly guard and 
maintain against obstruction, under process of 
another court, their exclusive authority and right 
to adjudicate upon and distribute the fund in 
their custody among those entitled. ‘The court 
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never allows any person to interfere, either with 
money or property in the hands of its receiver, 
without its leave; whether it is done by the consent 
or submission of the receiver, or by compulsory 
process aii:ainst him. The court is obliged to kee]) 
a strict hand over pro[)erty in the hands of a 
receiver, or which, by virtue of the order of the 
court, may come into his hands, in order to pre¬ 
serve entire jurisdiction over the whole matter, 
and to do that which is just in the cause between 
the parties.’ ” (Pomeroy’s Va\. Juris., Section 
162, and cases cited.) 

“It is well settled that a disturbance of the 
receiver’s possession by any person, whether by 
force, or l)y lej»:al proceedini^s aii^ainst him, or in 
any other manner, without the permission of the 
court by whom the receiver was appointed, con¬ 
stitutes a contempt of that court, since the pos¬ 
session of the receiver is in law the possession of 
the court itself. And such person may be charge¬ 
able with c()ntemj)t if he has actual knowledge of 
the j^rantint>^ of the order appointing: a receiver, 
although the order has not been lej!:ally served 
uj)on him, or even formally drawn up.” (Pome¬ 
roy’s K(i. Juris., Section 163, and cases cited.) 

An examination of the authorities cited by Appel¬ 
lant discloses the fact that they have no application 
to the case here under consideration. 

In view of the foregoing it is respectfully submitted 
that the decree of the Court below should be confirmed, 
with the costs of this appeal. 

P. H. Marshall, 

R. M. Heth, 

Attorneys for Appellee, 






